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CONCEPT OF CRIMINAL PROCEDURE
‣
Criminal procedure treats of the series of processes by which the criminal laws are enforced and by which the Sate
prosecutes persons who violate the penal laws..
‣
It regulates the steps by which one who committed a crime is to be punished
‣
While criminal laws defined crimes and prescribed their punishment, criminal procedure lays down the processes by
which an offender is made to answer for the violation of the criminal laws
‣
The procedure starts with the initial contact of the alleged lawbreaker wit the justice machinery including the investigation
of the crime and concludes either with a judgment exonerating the accused or the final imposition of a penalty against
him
‣
It has the task of balancing clashing societal interest primarily between those of the State and of the individual. The
ultimate goal is harmonizing governmental functions of maintaining and promoting law and order while at the same time
protecting the constitutional rights of its citizens.
THE ADVERSARIAL OR ACCUSATORIAL SYSTEM
‣
The system of procedure in our jurisdiction is accusatorial or adversarial.
‣
It contemplates two contending parties before the court which hears them impartially and refers judgement only after trial
‣
They system has a two-sided structure consisting of the prosecution and the defense where each side tries to convince
the court that its position is the correct version of the truth.
‣
The court in this system has a passive role and relies lately on the evidence presented by both sides to the action in order
to reach a verdict.
‣
The adversarial system should be distinguished from the inquisitorial system where the court plays a very active role and
is not limited to the evidence presented before it.
PURPOSE OF CRIMINAL ACTIONS
‣
The purpose of a criminal action, in its purest sense, is to determine the penal liability of the accused for having outraged
the state with his crime and if he be found guilty, to punish him for it. In this sense the parties to the action are the People
of the Philippines and the accused. The private offended party is regarded merely as a witness for the state. (Heirs of
Sarah Marie Palma vs CA)
‣
In criminal cases where the offended party is the State, the interest of the private complainant or the private offended is
limited to the civil liability, thus, in the prosecution of the offense, the complainant’s role is limited to that of a witness for
the prosecution. (People vs Santiago)
DUE PROCESS IN CRIMINAL PROCEEDINGS
‣
Due process in criminal proceedings is mandatory and indispensable and cannot be met without the proverbial “law
which hears before it condemns and proceeds upon inquiry and renders judgment only after trial”
‣
Requisites of Due Process in Criminal Proceedings
1.
Judicial power — The the court or tribunal trying the case is properly clothed with judicial power to hear and
determine the matter before it
2.
Jurisdiction — That jurisdiction is lawfully acquired by it over the person of the accused
3.
Hearing — That the accused be given the opportunity to be heard and judgment rendered only upon lawful hearing
INJUNCTION TO RESTRAIN CRIMINAL PROSECUTION
‣
Generally, courts will NOT issue writs of prohibition or injunction (preliminary or final) to enjoin or retrain, criminal
prosecution. More so will injunction not lie when the case is still at the stage of preliminary investigation or reinvestigation.
‣
EXCEPT — However, in extreme cases, the SC (Brocka vs Enrile) has laid several exceptions such as —
1.
When necessary to afford adequate protection to the constitutional rights of the accused
2.
When it is necessary for the orderly administration of justice or to avoid oppression or multiplicity of actions.
3.
When there is a prejudicial question which is subjudice
CLARENCE TIU
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4.
When the acts of the officer are without or in excess of authority
5.
Where the prosecution is under an invalid law, ordinance or regulation
6.
When double jeopardy is clearly apparent.
7.
Where the Court has no jurisdiction over the offense
8.
Where it is a case of persecution rather than prosecution
9.
Where the charges are manifestly false and motivated by the lust for vengeance
10. When there is clearly no prima facie case against the accuse and a motion to quash on that ground has been denied.
MANDAMUS TO COMPEL PROSECUTION
‣
Mandamus is a remedial measure for parties aggrieved which shall be issued when “any tribunal, corporation, board,
officer or personal unlawfully neglects the performance of an act which the law specifically enjoins as a duty resulting
from an office, trust, or station.
‣
The writ of Mandamus is not available to control discretion, neither may it be issued to compel the exercise of discretion.
‣
It is a matter of discretion on the part of the prosecutor to determine which persons appear responsible for the
commission of a crime. However, the moment he finds one to e so liable, it becomes his duty to charge him and to
prosecute him. In such situation, the rule loses its discretionary character and becomes mandatory.
‣
‣
If despite the sufficiency of the evidence before the prosecutor, he refuses to file the corresponding information
against the person responsible, he abuses his discretion. His act is tantamount to a deliberate refusal to perform a
duty enjoined by law.
Generally, a public prosecutor is afforded a wide latitude of discretion in the conduction a preliminary investigation. By
way of exception, however, judicial review isn allowed where it is clearly established that the prosecutor committed grave
abuse of discretion that is, when he has exercised his discretion in an arbitrary, capricious, whimsical, or despotic
manner.
CLARENCE TIU
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JURISDICTION IN CRIMINAL CASES
A. JURISDICTION OF COURTS
OVERVIEW OF JURISDICTION IN CRIMINAL CASES
JURISDICTION IN GENERAL
‣
Generally, jurisdiction is the right to act of the power and authority to hear and determine a cause, it is question of law
‣
The term imports the power and authority to hear and determine issues of facts and of law, the power to inquire into the
facts, to apply the law and to pronounce the judgment.
‣
Specifically, it is the authority to hear and try a particular case and impose the punishment for it.
ASPECTS OF JURISDICTION IN CRIMINAL CASES
1.
Jurisdiction over the subject-matter — refers to the authority of the court to hear and determine a particular criminal
case. It is jurisdiction over the offense charged.
2.
Jurisdiction over the territory — refers to the territorial jurisdiction of the court in relation to the place where the
offense was committed or any one of its essential ingredients should have taken place
3.
Jurisdiction over the person of the accused — refers to the authority of the court, not over the subject-matter of the
criminal litigation, but over the person charged.
SUMMARY OF COMPONENTS OF JURISDICTION IN CRIMINAL CASES
JURISDICTION OVER THE
SUBJECT-MATTER
JURISDICTION OVER THE
TERRITORY
JURISDICTION OVER THE PERSON OF
THE ACCUSED
Definition
Refers to the authority of the
court to hear and determine
a particular criminal case
Refers to the jurisdiction of the court
over the place (venue) of the commission
of the offense.
Refers to the authority of the court, not over
the subject-matter of the criminal litigation, but
over the person charged
Requiremen
t
Requires the the court where
the action is filed should
have jurisdiction over the
subject-matter of the
offense
Requires that the court where the action
is filed should have jurisdiction over the
territory where the offense or any of its
essential ingredients was committed
Requires that the accused must have been
validly arrested (with warrant or none) or has
voluntarily appeared or submitted to the
jurisdiction of the court himself.
How
acquired by
the Court?
Conferred by Law
The action should be instituted and tried
in the court of the municipality or
territory wherein either the —
1.
Offense was committed, or
2.
Any of the essential ingredients of
the offense took place
1.
Arrest (with warrant or warrantless)
2.
Voluntary appearance of submission by
the accused
Is it
waivable?
No. This kind of jurisdiction cannot be fixed by the will of the parties nor
can it be acquired or diminished by any act of the parties.
Yes, by failure to question it through a motion
to quash before arraignment and plea
How
determined
It is determined by the allegations in the complaint or information
Determined by the court by examining if the
requisites of a valid arrest have been complied
with or by determination of the fact that the
accused has voluntarily appeared/submitted
himself to the court
Remedy in
case of its
absence
Court may motu proprio dismiss the case at any stage of the
proceedings, or on appeal. The accused may also file a motion to quash
and assert it as a ground under Rule 117.
The accused may file a motion to quash and
assert it as a ground under Rule 117.
JURISDICTION OVER THE SUBJECT-MATTER
CLARENCE TIU
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BP 129 (1981) AS AMENDED BY RA 7691 — AN ACT REORGANIZING THE JUDICIARY, APPROPRIATING FUNDS THEREFOR, AND
FOR OTHER PURPOSES
Section 20. Jurisdiction in criminal cases. – Regional Trial Courts shall exercise exclusive original jurisdiction in all
criminal cases not within the exclusive jurisdiction of any court, tribunal or body, except those now falling under the
exclusive and concurrent jurisdiction of the Sandiganbayan which shall hereafter be exclusively taken cognizance of by
the latter.
Section 23. Special jurisdiction to try special cases. – The Supreme Court may designate certain branches of the Regional
Trial Courts to handle exclusively criminal cases, juvenile and domestic relations cases, agrarian cases, urban land reform
cases which do not fall under the jurisdiction of quasi-judicial bodies and agencies, and/or such other special cases as
the Supreme Court may determine in the interest of a speedy and efficient administration of justice.
Section 32. Jurisdiction of Metropolitan Trial Courts, Municipal Trial Courts and Municipal Circuit Trial Courts in criminal
cases. – Except in cases falling within the exclusive original jurisdiction of Regional Trial Courts and of the
Sandiganbayan, the Metropolitan Trial Courts, Municipal Trial Courts, and Municipal Circuit Trial Courts shall exercise:
(1) Exclusive original jurisdiction over all violations of city or municipal ordinances committed within their respective
territorial jurisdiction; and
(2) Exclusive original jurisdiction over all offenses punishable with imprisonment not exceeding six (6) years irrespective
of the amount of fine, and regardless of other imposable accessory or other penalties, including the civil liability
arising from such offenses or predicated thereon, irrespective of kind, nature, value, or amount thereof: Provided,
however, That in offenses involving damage to property through criminal negligence they shall have exclusive original
jurisdiction thereof. (as amended by R.A, No. 7691)
Section 35. Special jurisdiction in certain cases. – In the absence of all the Regional Trial Judges in a province or city, any
Metropolitan Trial Judge, Municipal Trial Judge, Municipal Circuit Trial Judge may hear and decide petitions for a writ of
habeas corpus or applications for bail in criminal cases in the province or city where the absent Regional Trial Judges sit.
Section 18. Authority to define territory appurtenant to each branch. – The Supreme Court shall define the territory over
which a branch of the Regional Trial Court shall exercise its authority. The territory thus defined shall be deemed to be the
territorial area of the branch concerned for purposes of determining the venue of all suits, proceedings or actions,
whether civil or criminal, as well as determining the Metropolitan Trial Courts, Municipal Trial Courts, and Municipal Circuit
Trial Courts over the said branch may exercise appellate jurisdiction. The power herein granted shall be exercised with a
view to making the courts readily accessible to the people of the different parts of the region and making the attendance
of litigants and witnesses as inexpensive as possible.
1991 REVISED RULES OF SUMMARY PROCEDURE
I. APPLICABILITY
SECTION 1. Scope- This rule shall govern the summary procedure in the Metropolitan Trial Courts, Municipal Trial Courts in Cities,
Municipal Circuit Trial Courts, and Municipal Trial Courts in the following cases falling within their jurisdiction: XXXXX
B. Criminal Cases:
(1) Violations of traffic laws, rules and regulations;
(2) Violations of the rental law;
(3) Violations of municipal or city ordinances;
(4) All other criminal cases where the penalty prescribed by law for the offense charged is imprisonment not exceeding
six months, or a fine not exceeding (P1,000.00), or both, irrespective of other imposable penalties, accessory or
otherwise, or of the civil liability arising therefrom: Provided, however, that in offenses involving damage to property
through criminal negligence, this Rule shall govern where the imposable fine does not exceed ten thousand pesos
(P10,000.00).
This Rule shall not apply to a civil case where the plaintiffs cause of action is pleaded in the same complaint with another
cause of action subject to the ordinary procedure; nor to a criminal case where the offense charged is necessarily related
to another criminal case subject to the ordinary procedure.
REVISED PENAL CODE
Article 360. Persons responsible. -XXXXXXXX
CLARENCE TIU
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The criminal and civil action for damages in cases of written defamations as provided for in this chapter, shall be filed
simultaneously or separately with the court of first instance of the province or city where the libelous article is printed and
first published or where any of the offended parties actually resides at the time of the commission of the offense:
‣
Provided, however, That where one of the offended parties is a public officer whose office is in the City of Manila at
the time of the commission of the offense, the action shall be filed in the Court of First Instance of the City of Manila,
or of the city or province where the libelous article is printed and first published, and in case such public officer does
not hold office in the City of Manila, the action shall be filed in the Court of First Instance of the province or city where
he held office at the time of the commission of the offense or where the libelous article is printed and first published
and in case one of the offended parties is a private individual, the action shall be filed in the Court of First Instance of
the province or city where he actually resides at the time of the commission of the offense or where the libelous
matter is printed and first published:
‣
Provided, further, That the civil action shall be filed in the same court where the criminal action is filed and vice versa:
‣
Provided, furthermore, That the court where the criminal action or civil action for damages is first filed, shall acquire
jurisdiction to the exclusion of other courts: And, provided, finally, That this amendment shall not apply to cases of
written defamations, the civil and/or criminal actions which have been filed in court at the time of the effectivity of this
law.
Preliminary investigation of criminal action for written defamations as provided for in the chapter shall be conducted by
the provincial or city fiscal of the province or city, or by the municipal court of the city or capital of the province where
such action may be instituted in accordance with the provisions of this article.
No criminal action for defamation which consists in the imputation of a crime which cannot be prosecuted de oficio shall
be brought except at the instance of and upon complaint expressly filed by the offended party. (As amended by R.A.
1289, approved June 15, 1955, R.A. 4363, approved June 19, 1965).
RA 9165 — COMPREHENSIVE DANGEROUS DRUGS ACT OF 2002
Section 90. Jurisdiction. – The Supreme Court shall designate special courts from among the existing Regional Trial
Courts in each judicial region to exclusively try and hear cases involving violations of this Act. The number of courts
designated in each judicial region shall be based on the population and the number of cases pending in their respective
jurisdiction.
The DOJ shall designate special prosecutors to exclusively handle cases involving violations of this Act.
The preliminary investigation of cases filed under this Act shall be terminated within a period of thirty (30) days from the
date of their filing.
When the preliminary investigation is conducted by a public prosecutor and a probable cause is established, the
corresponding information shall be filed in court within twenty-four (24) hours from the termination of the investigation. If
the preliminary investigation is conducted by a judge and a probable cause is found to exist, the corresponding
information shall be filed by the proper prosecutor within forty-eight (48) hours from the date of receipt of the records of
the case.
Trial of the case under this Section shall be finished by the court not later than sixty (60) days from the date of the filing of
the information. Decision on said cases shall be rendered within a period of fifteen (15) days from the date of submission
of the case for resolution.
BP 881 — OMNIBUS ELECTION CODE
Section 268. Jurisdiction of courts. - The regional trial court shall have the exclusive original jurisdiction to try and decide
any criminal action or proceedings for violation of this Code, except those relating to the offense of failure to register or
failure to vote which shall be under the jurisdiction of the metropolitan or municipal trial courts. From the decision of the
courts, appeal will lie as in other criminal cases.
A.M. N0. 03-03-03-SC — RE: CONSOLIDATION OF INTELLECTUAL PROPERTY COURTS WITH COMMERCIAL
COURTS
1.
The Regional Courts previously designated as SEC Courts through the: (a) Resolutions of this Court dated 21
November 2000, 4 July 2001, 12 November 2002, and 9 July 2002, all issued in A.M. No. 00-11-03-SC, (b) Resolution
dated 27 August 2001 in A.M. No. 01-5-298-RTC; and (c) Resolution dated 8 July 2002 in A.M. No. 01-12-656-RTC
are hereby DESIGNATED and shall be CALLED as Special Commercial Courts to try and decide cases involving
violations of Intellectual Property Rights which fall within their jurisdiction and those cases formerly cognizable by
the Securities and Exchange Commission XXXXXXXX
CLARENCE TIU
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4.
The Special Commercial Courts shall have jurisdiction over cases arising within their respective territorial jurisdiction
with respect to the National Capital Judicial Region and within the respective provinces with respect to the First to
Twelfth Judicial Regions. Thus, cases shall be filed in the Office of the Clerk of Court in the official station of the
designated Special Commercial Court
PD 1606 AS AMENDED BY RA 7975, 8249, 10660 — REVISING PRESIDENTIAL DECREE NO. 1486 CREATING A
SPECIAL COURT TO BE KNOWN AS “SANDIGANBAYAN” AND FOR OTHER PURPOSES.
Section 4. Jurisdiction. – The Sandiganbayan shall exercise exclusive original jurisdiction in all cases involving:
a.
Violations of Republic Act No. 3019, as amended, otherwise known as the Anti-Graft and Corrupt Practices Act,
Republic Act No. 1379, and Chapter II, Section 2, Title VII, Book II of the Revised Penal Code, where one or more of
the accused are officials occupying the following positions in the government, whether in a permanent, acting or
interim capacity, at the time of the commission of the offense:
(1)
Officials of the executive branch occupying the positions of regional director and higher, otherwise classified as
Grade ’27’ and higher, of the Compensation and Position Classification Act of 1989 (Republic Act No. 6758),
specifically including:
(a) Provincial governors, vice-governors, members of the sangguniang panlalawigan, and provincial treasurers,
assessors, engineers, and other provincial department heads:
(b) City mayors, vice-mayors, members of the sangguniang panlungsod, city treasurers, assessors, engineers, and
other city department heads;
(c) Officials of the diplomatic service occupying the position of consul and higher;
(d) Philippine army and air force colonels, naval captains, and all officers of higher rank;
(e) Officers of the Philippine National Police while occupying the position of provincial director and those holding
the rank of senior superintendent and higher;
(f) City and provincial prosecutors and their assistants, and officials and prosecutors in the Office of the
Ombudsman and special prosecutor;
(g) Presidents, directors or trustees, or managers of government-owned or controlled corporations, state
universities or educational institutions or foundations.
(2)
Members of Congress and officials thereof classified as Grade ’27’ and higher under the Compensation and
Position Classification Act of 1989;
(3)
Members of the judiciary without prejudice to the provisions of the Constitution;
(4)
Chairmen and members of the Constitutional Commissions, without prejudice to the provisions of the
Constitution; and
(5)
All other national and local officials classified as Grade ’27’ and higher under the Compensation and Position
Classification Act of 1989.
b.
Other offenses or felonies whether simple or complexed with other crimes committed by the public officials and
employees mentioned in subsection a. of this section in relation to their office.
c.
Civil and criminal cases filed pursuant to and in connection with Executive Order Nos. 1, 2, 14 and 14-A, issued in
1986.
Provided, That the Regional Trial Court shall have exclusive original jurisdiction where the information: (a) does not allege
any damage to the government or any bribery; or (b) alleges damage to the government or bribery arising from the same
or closely related transactions or acts in an amount not exceeding One million pesos (P1,000,000.00).
Subject to the rules promulgated by the Supreme Court, the cases falling under the jurisdiction of the Regional Trial Court
under this section shall be tried in a judicial region other than where the official holds office.
In cases where none of the accused are occupying positions corresponding to Salary Grade ’27’ or higher, as prescribed
in the said Republic Act No. 6758, or military and PNP officers mentioned above, exclusive original jurisdiction thereof
shall be vested in the proper regional trial court, metropolitan trial court, municipal trial court, and municipal circuit trial
court, as the case may be, pursuant to their respective jurisdictions as provided in Batas Pambansa Blg. 129, as
amended.
The Sandiganbayan shall exercise exclusive appellate jurisdiction over final judgments, resolutions or orders of regional
trial courts whether in the exercise of their own original jurisdiction or of their appellate jurisdiction as herein provided.
The Sandiganbayan shall have exclusive original jurisdiction over petitions for the issuance of
the writs of mandamus, prohibition, certiorari, habeas corpus, injunctions, and other ancillary writs and processes in aid
of its appellate jurisdiction and over petitions of similar nature, including quo warranto, arising or that may arise in cases
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filed or which may be filed under Executive Order Nos. 1, 2, 14 and 14-A, issued in 1986: Provided, That the jurisdiction
over these petitions shall not be exclusive of the Supreme Court.
The procedure prescribed in Batas Pambansa Blg. 129, as well as the implementing rules that the Supreme Court has
promulgated and may hereafter promulgate, relative to appeals/petitions for review to the Court of Appeals, shall apply to
appeals and petitions for review filed with the Sandiganbayan. In all cases elevated to the Sandiganbayan and from the
Sandiganbayan to the Supreme Court, the Office of the Ombudsman, through its special prosecutor, shall represent the
People of the Philippines, except in cases filed pursuant to Executive Order Nos. 1, 2, 14 and 14-A, issued in 1986.
In case private individuals are charged as co-principals, accomplices or accessories with the public officers or
employees, including those employed in government-owned or controlled corporations, they shall be tried jointly with
said public officers and employees in the proper courts which shall exercise exclusive jurisdiction over them.
Any provisions of law or Rules of Court to the contrary notwithstanding, the criminal action and the corresponding civil
action for the recovery of civil liability shall at all times be simultaneously instituted with, and jointly determined in, the
same proceeding by the Sandiganbayan or the appropriate courts, the filing of the criminal action being deemed to
necessarily carry with it the filing of the civil action, and no right to reserve the filing of such civil action separately from
the criminal action shall be recognized: Provided, however, That where the civil action had heretofore been filed
separately but judgment therein has not yet been rendered, and the criminal case is hereafter filed with the
Sandiganbayan or the appropriate court, said civil action shall be transferred to the Sandiganbayan or the appropriate
court, as the case may be, for consolidation and joint determination with the criminal action, otherwise the separate civil
action shall be deemed abandoned (as amended by RA 10660)
EO 14 AS AMENDED BY EO 14-A — DEFINING THE JURISDICTION OVER CASES INVOLVING THE ILL-GOTTEN
WEALTH OF FORMER PRESIDENT FERDINAND E. MARCOS, MRS. IMELDA R. MARCOS, MEMBERS OF THEIR
IMMEDIATE FAMILY, CLOSE RELATIVES, SUBORDINATES, CLOSE AND/OR BUSINESS ASSOCIATES, DUMMIES,
AGENTS AND NOMINEES
SECTION 3. The civil suits to recover unlawfully acquired property under Republic Act No. 1379 or for restitution,
reparation of damages, or indemnification for consequential and other damages or any other civil actions under the Civil
Code or other existing laws filed with the Sandiganbayan against Ferdinand E. Marcos, Imelda R. Marcos, members of
their immediate family, close relatives, subordinates, close and/or business associates, dummies, agents and nominees,
may proceed independently of any criminal proceedings and may be proved by a preponderance of evidence.
The technical rules of procedure and evidence shall not be strictly applied to the civil cases filed hereunder.
RA 7080 — AN ACT DEFINING AND PENALIZING THE CRIME OF PLUNDER
Section 3. Competent Court - Until otherwise provided by law, all prosecutions under this Act shall be within the original
jurisdiction of the Sandiganbayan.
RA 9160 — ANTI-MONEY LAUNDERING ACT OF 2001
Section 5. Jurisdiction of Money Laundering Cases. – The regional trial courts shall have jurisdiction to try all cases on
money laundering. Those committed by public officers and private persons who are in conspiracy with such public
officers shall be under the jurisdiction of the Sandiganbayan.
DEFINITION
‣
Jurisdiction over the subject matter is the power to hear and determine cases of the general class to which the
proceedings in questions belongs.
‣
It is the power to deal with the general subject involved in the action, and means not simply jurisdiction over the particular
case then occupying the attention of the court but jurisdiction of the class of cases to which the particular case belongs.
HOW JURISDICTION OVER THE SUBJECT-MATTER IS CONFERRED OR ACQUIRED BY THE COURTS
‣
RULE — JURISDICTION OVER THE SUBJECT-MATTER OF THE CRIMINAL CASE IS CONFERRED BY LAW
‣
Jurisdiction over the subject matter is conferred by law. Only a statute can confer jurisdiction on courts and
administrative agencies while rules of procedure cannot.
‣
When the law confers jurisdiction, that conferment must be clear. It cannot be presumed. It must clearly appear from
the statute or will not be held to exist.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
11 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
JURISDICTION IN CRIMINAL CASES
In determining whether or not a case lies within to outside the jurisdiction of a court, reference to the applicable
statute on the matter is indispensable.
‣
‣
This kind of jurisdiction cannot be fixed by the will of the parties nor can it be acquired or diminished by any act of the
parties.
‣
It cannot be conferred upon the court by the accused, express waiver or otherwise, since such jurisdiction is
conferred but he sovereign authority which organised the court, and is given only by law in the manner and form
prescribed.
HOW JURISDICTION OVER THE SUBJECT-MATTER IS DETERMINED
1.
STEP 1 — LOOK AT THE LAWS CONFERRING JURISDICTION ON COURTS
‣
These laws are —
‣
2.
a.
BP 129 as amended by RA 7691
b.
Sandiganbayan law
Under current laws, only the following courts have original jurisdiction over criminal actions —
a.
Municipal, Metropolitan, Municipal Circuit Trial Courts (MTC, MeTC, MCTC)
b.
Regional Trial Courts (RTC)
c.
Sandiganbayan (SB)
STEP 2 — LOOK AT THE SPECIFIC FACTUAL ALLEGATIONS IN THE COMPLAINT OR INFORMATION
‣
While jurisdiction of courts is conferred by law, its applicability in each criminal case is determined by the allegations
in the complaint or information
‣
It is NOT determined by the evidence presented by the parties at the trial.
‣
Thus, the complaint or information must be examined for the purpose of ascertaining whether or not the facts set out
therein and the punishment provided for by law for such acts fall within the jurisdiction of the court in which he
criminal action is filed.
‣
What is controlling is the specific factual allegations in the information, and not the title or heading. Only the
allegations in the complaint or information constitute the guideposts
‣
NOTE — Jurisdiction is determined depending on the penalty prescribed for the offense charged, and not the
actual penalty imposed after the trial
‣
Thus, if the allegations of the information charge the accused with an offense within the jurisdiction of the RTC
because the penalty prescribed exceeds 6 years, that court has jurisdiction even if the penalty subsequently and
actually imposed after trial is imprisonment less than 6 years.
‣
BUT — for the Sandiganbayan, the nature of the offense AND the position occupied by the accused, and not the
penalties are the determining factors
KINDS OF JURISDICTION OF COURTS OVER THE SUBJECT-MATTER
1.
Original Jurisdiction — determines which court, a case should be initiated
2.
Exclusive Jurisdiction — determines the court where a case can only be initiated to the exclusion of all other courts
3.
Concurrent Jurisdiction — if a case can be initiated in different courts
4.
Special Jurisdiction— Jurisdiction conferred by law for special purposes (RTC acting as special agrarian court or family
court, commercial court, etc.)
5.
Appellate jurisdiction — determines which to which court an appeal should be made or the court which should review
the decisions, final orders, or resolutions of a lower court
ORIGINAL CRIMINAL JURISDICTION OF THE MTC, METC, MCTC
1.
Exclusive original jurisdiction over all violations of city or municipal ordinances committed within their respective
territorial jurisdiction
2.
Exclusive original jurisdiction over all offenses punishable with imprisonment not exceeding 6 years irrespective of the
amount of fine, and regardless of other imposable or accessory penalties, including the civil liability arising from such
offenses irrespective of kind, nature, value or amount.
3.
Exclusive original jurisdiction over offense where the only penalty provided for by law is a fine of an amount not more
than P4,000.
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Exclusive original jurisdiction over offenses involving damage to property through criminal negligence.
5.
Violations of B.P. 22 (Bouncing Checks Law)
6.
Summary Procedure in the following cases:
a.
Violations of traffic laws, rules and regulations, violations of the rental law; and violations of municipal or city
ordinances
b.
All other criminal cases where the penalty prescribed by law for the offense charged is imprisonment not exceeding 6
months or fine not exceeding P1,000, or both, irrespective of other imposable penalties, accessory or otherwise, or
of the the civil liability arising therefrom.
c.
Offenses involving damage to property through criminal negligence where the imposable fine does not exceed
P10,000
7.
Special jurisdiction to decide on applications for bail in criminal cases in the absence of all RTC judges in a province or
city.
8.
Exclusive original jurisdiction to try offenses of failure to register or failure to vote under the Omnibus Election Code
ORIGINAL CRIMINAL JURISDICTION OF THE REGIONAL TRIAL COURTS
1.
Exclusive original jurisdiction in all criminal cases not within the exclusive jurisdiction of any court, tribunal or body
2.
Special jurisdiction to handle exclusively criminal cases —
a.
As designated by the Supreme Court
b.
Criminal cases as designated by specific penal laws such as —
i.
Written defamation (Under the RPC)
ii.
Jurisdiction of designated courts over cases in violation of the Comprehensive Dangerous Drugs Act of 2002
iii.
Violations of intellectual property rights (A.M. No. 03-03-03-SC, implementing the IP Code)
iv.
Over money laundering cases under the Anti-Money Laundering Act of 2001 except those committed by public
officers and by private persons in conspiracy or in participation with public officers.
v.
Violations of the Omnibus Election Code except those relating to the offense of failure to register or failure to vote
Exclusive original jurisdiction to issue hold-departure orders in criminal actions pending before such court (Supreme
Court Circular No. 39-97)
3.
‣
4.
BUT — the SC in Santiago vs Vasquez (1993) said that the SB also has the power to issue HDOs in the exercise of its
incidental powers to protect its jurisdiction
Exclusive original jurisdiction over criminal cases which would normally fall under the exclusive original jurisdiction of the
Sandiganbayan where the information either —
a.
Does NOT allege any damage to the government or any bribery; or
b.
Alleges damage to the government or bribery arising from the same or closely related transactions or acts in an
amount not exceeding One million pesos (P1,000,000.00) (See Sec. 4 of PD 1606 as amended by RA 10660)
5. Original jurisdiction in the issuance of writs of certiorari, prohobition, mandamus, quo warranto, habeas corpus and
injunction enforceable in any part of their respective regions (Sec. 21[1], B.P. 129, as amended by RA 7691)
‣
These writs may in certain cases be availed of in criminal cases
ORIGINAL CRIMINAL JURISDICTION OF THE SANDIGANBAYAN
‣
NOTE — For the SB, (1) the nature of the offense AND (2) the position of the accused are the determining factors
‣
OFFENSES COVERED — Violations of the following laws —
1.
RA 3019 or the Anti-Graft and Corruption Practices Act
2.
RA 1379 or the Forfeiture on State Property
3.
Chapter 2, Sec. 2, Title 7, Book 2, of the RPC on Bribery in all its forms including corruption of public officers
4.
All other offenses or felonies, whether simple or complexed with other crimes, committed by enumerated public
officials in relation to their office
5.
Civil and criminal offenses filed pursuant to and in connection with Executive Orders No. 1,2, 14 and 14-A issued in
1986 (referring to sequestration cases)
6.
RA 7080 or the Plunder Law
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7.
‣
RA 9160 or the Anti-Money Laundering Act of 2001
PUBLIC OFFICIALS COVERED — Where one or more of the accused are officials occupying the following
positions in the government, whether in permanent, acting or interim capacity, at the time of the commission of
the offense —
1.
‣
Officials of the executive branch occupying the positions of regional director and higher, otherwise classified as
Grade “27” and higher of the Compensation and Position Classification Act of 1989 (RA 6758), specifically including:
a.
Provincial governros, vice-governors, members of the sangguniang panlalawigan, and provencial treasurers,
assessors, engineers, and other provincial department heads
b.
City mayors, vice-mayros, members of the sangguniang panlungsod, city treasurer, assessors, engineers, and
other city department heads
c.
Officials of the diplomatic service occupying the position of consul and higher
d.
Philippine army and air force colonels, naval captains, and all officers of higher rank
e.
Officers of the Philippine National Police while occupying the position of provincial director and those holding the
rank of senior superintendent or higher
f.
City and provincial prosecutors and their assistants, and officials and prosecutors in the Office of the
Ombudsman and especial prosecutor
g.
Presidents, directors, or trustees, or managers of government-owned or controlled corporations, state universities
or educational institutions or foundations
2.
Members of Congress and officials thereof classified as Grade “27” and higher under the Compensation and Position
Classification Act of 1989
3.
Members of the Judiciary without prejudice to the provisions of the Constitution
4.
Chairmen and members of Constitutional Commissions, without prejudice to the provisions of the Constitution
5.
All other national and local officials classified as Grade “27” and higher under the Compensation and Position
Classification Act of 1989
EXCEPT — The RTC shall have exclusive original jurisdiction where the information either —
1.
Does NOT allege any damage to the government or any bribery; or
2.
Alleges damage to the government or bribery arising from the same or closely related transactions or acts in an
amount not exceeding One million pesos (P1,000,000.00).
‣
NOTE — The SB also has exclusive original jurisdiction over petitions for the issuance of
the writs of mandamus, prohibition, certiorari, habeas corpus, injunctions, and other ancillary writs and processes in aid
of its appellate jurisdiction and over petitions of similar nature, including quo warranto, arising or that may arise in cases
filed or which may be filed under Executive Order Nos. 1, 2, 14 and 14-A, issued in 1986: Provided, That the jurisdiction
over these petitions shall not be exclusive of the Supreme Court.
‣
What if private individuals are charged along with those public officers whose cases fall under the jurisdiction of
the SB?
‣
‣
If private persons or persons not falling under the afore-mentioned enumeration of officers covered by the jurisdiction
of the SB are in conspiracy or participated in the crime (whether as a principal, accomplice or accessory), then the SB
necessarily has jurisdiction over them. They shall be tried JOINTLY with said public officers falling under the
jurisdiction of the SB.
‣
So, if only one of the accused (either principal, accomplice, or accessory) falls under the SB, then all of accused fall
under the jurisdiction of the SB, It is sufficient that at least one of the accused fall under the jurisdiction of the SB.
(Esquivel vs Ombudsman 2002)
What if the private individuals are in conspiracy or participated with those public officers whose cases fall under
the jurisdiction of the SB, but such public officers have died prior to the filing of the information, does such death
divest the Sandiganbayan of jurisdiction over the private individuals?
‣
‣
NO. A private person may be indicted for conspiracy in violating the Anti-Graft and Corrupt Practices Act even if the
public officer, with whom he was alleged to have conspired, died prior to the filing of the information. It does not mean
that the conspiracy between them can no longer be proved or that the alleged conspiracy is already extinguished. The
only thing extinguished by the death of the public officer is his criminal liability. His death did not extinguish the crime
nor did it remove the basis of the charge of conspiracy between him and the private person. The law does not require
that the private person be indicted with the public officer. If circumstances exist where the public officer may no longer
be charged in court, the private person may be indicted alone. (People vs Go 2014)
Should one or more of the officials charged have a salary grade of 27 for the SB to have jurisdiction over the
case?
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‣
‣
NO. The law mentions salary grade “27” only in relation to the following officials —
1.
Officials of the executive branch, occupying the position of regional director and higher
2.
Members of Congress or officials thereof
3.
All other national and local officials
‣
The salary grade “27 has NO reference, for example, to provincial governors, vice-governors, etc. or all those
enumerated from letters “a to g” above. Those enumerated are subject to the jurisdiction of the SB regardless of the
salary grade. These enumerated officials (those in letters “a” to “g”) are expressly placed by the law under the
jurisdiction of the SB. Thus, salary grade alone does not determine jurisdiction of the SB, the accused may be
expressly enumerated to be subject under the SB even if he may be below salary grade 27 (Inding vs Sandiganbayan).
‣
ALSO — For the following crimes, it falls within the exclusive jurisdiction of the SB, regardless of the position
of the public officer (only the nature of the offense is the determining factor because the law expressly
provides) —
1.
Crimes under the Plunder Law (Sec. 3, RA 7080)
2.
Crimes under the AMLA (Sec. 5, RA 9160)
What if the public officer receives no salary at all, can he fall under the jurisdiction of the SB?
‣
YES. SEE — Serana vs Sandiganbayan, G.R. No. 162059, January 22, 2008
‣
‣
A University of the Philippines (UP) Student Regent is a public officer; A public office is the right, authority, and
duty created and conferred by law, by which for a given period, either fixed by law or enduring at the pleasure of
the creating power, an individual is invested with some portion of the sovereign functions of the government, to be
exercise by him for the benefit of the public.
‣
The administration of the University of the Philippines (UP) is a sovereign function in line with Article XIV of the
Constitution. UP performs a legitimate governmental function by providing advanced instruction in literature,
philosophy, the sciences, and arts, and giving professional and technical training. Moreover, UP is maintained by the
Government and it declares no dividends and is not a corporation created for profit.
‣
It is well-established that compensation is not an essential element of public office.
‣
It is not only the salary grade that determines the jurisdiction of the Sandiganbayan. It also has jurisdiction over other
officers enumerated in P.D. No. 1606.
What does “offenses committed in relation the office” mean?
‣
NOTE — as far as the nature of the offense is concerned, there are expressly enumerated laws, the violations of which
fall under the jurisdiction of the SB, and also there is a broad category of “offenses committed in relation the office”.
‣
An offense is deemed to be committed in relation to the public office of the accused when —
‣
1.
Such office is an essential or constitutive element of the crime charged
2.
When the offense charged is intimately connected with the discharge of the official functions of the accused (if
the office is not an essential element of the offense)
As a rule, to make an offense one committed in relation to the office, the relation has to be such that, in the legal
sense, the offense cannot exist without the office. In other words, the office must be a “constitutive element” of the
crime, as defined by statute (such as bribery, maleversation, these crimes contain the element of public office as a
requisite).
‣
BUT — even if the position is not an essential/constitutive ingredient of the offense charged (such as murder,
rape), if there is an intimate connection between the office and the offense, it would still be considered within the
definition of an offense committed in relation to the public office.
‣
An offense is said to have been committed in relation to the offce if the offense is “intimately connected” with the
office of the offender and perpetrated while he was in the performance of official functions even if public office is
not an element of the offense charged.
‣
It is important the the information allege the intimate relation between the offense charged and the discharge of
official duties. The information must contain the specific factual allegations that would indicate the close intimacy
between the discharge of the official duties of the accused and the commission of the offense charged, in order to
qualify the crime as having been committed in relation to public office (remember that the allegations in the
information determine the jurisdiction of the court). BUT, in cases where public office is a constitutive element of
the offense, there is no need for the information to state the specific factual allegations of the intimate connection
between the office and the offense.
‣
Example — a policeman who has in custody an accused, rapes the accused while in his custody. Public office is
not a constitutive element in rape but the rape was intimately connected between the public office as the
policeman raped the victim while discharging his public functions.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
15 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
‣
JURISDICTION IN CRIMINAL CASES
Does the Sandiganbayan’s jurisdiction over forfeiture cases only cover those against former President Marcos
and his cronies?
‣
NO. It applies to all cases of forfeiture against public officers, even though forfeiture is considered as civil in nature.
‣
SEE — Garcia vs Sandiganbayan, G.R. No. 165835, June 22, 2005
‣
The Sandiganbayan is vested with jurisdiction over violations of R.A. No. 1379, entitled &quot;An Act Declaring
Forfeiture In Favor of the State Any Property Found to Have Been Unlawfully Acquired By Any Public Officer or
Employee and Providing For the Proceedings Therefor.&quot; What acts would constitute a violation of such a law?
A reading of R.A. No. 1379 establishes that it does not enumerate any prohibited acts the commission of which
would necessitate the imposition of a penalty. Instead, it provides the procedure for forfeiture to be followed in
case a public officer or employee has acquired during his incumbency an amount of property manifestly out of
proportion to his salary as such public officer or employee and to his lawful income and income from
legitimately acquired property. Section 12 of the law provides a penalty but it is only imposed upon the public
officer or employee who transfers or conveys the unlawfully acquired property; it does not penalize the officer
or employee for making the unlawful acquisition. In effect, as observed in Almeda, Sr. v. Perez, it imposes the
penalty of forfeiture of the properties unlawfully acquired upon the respondent public officer or employee.
‣
It is logically congruent, therefore, that violations of R.A. No. 1379 are placed under the jurisdiction of the
Sandiganbayan, even though the proceeding is civil in nature, since the forfeiture of the illegally acquired
property amounts to a penalty. The soundness of this reasoning becomes even more obvious when we
consider that the respondent in such forfeiture proceedings is a public officer or employee and the violation of
R.A. No. 1379 was committed during the respondent officer or employee’s incumbency and in relation to his
office. This is in line with the purpose behind the creation of the Sandiganbayan as an anti-graft court—to
address the urgent problem of dishonesty in public service
‣
Following the same analysis, petitioner should therefore abandon his erroneous belief that the Sandiganbayan
has jurisdiction only over petitions for forfeiture filed against President Marcos, his family and cronies.
APPELLATE CRIMINAL JURISDICTION
1.
RTC — Exclusive Appellate jurisdiction over all cases decided by the MTC within its territorial jurisdiction
2.
SB — Exclusive appellate jurisdiction over final judgments, resolutions or orders of RTC whether in the exercise of their
own original jurisdiction or of their appellate jurisdiction over criminal cases where none of the accused are occupying
positions corresponding to Salary Grade ’27’ or higher and neither are they enumerated in Sec. 4(a) [1a-g] of PD 1606.
STATUTE APPLICABLE TO A CRIMINAL ACTION
‣
RULE — JURISDICTION TO TRY A CRIMINAL ACTION IS DETERMINED BY THE LAW IN FORCE AT THE TIME OF THE INSTITUTION
OF THE ACTION
‣
The jurisdiction of a court to try a criminal case is to be determined at the time of the institution of the action, not at
the time of the commission of the offense It is determined not during the arraignment of the accused, neither the time
of commission of the offense. This is so even if the penalty that may be imposed at the time of its commission is less
and does not fall under the court’s jurisdiction. (People vs Sangidanbayan Third Division 2009)
‣
EXCEPT — The jurisdiction of the Sandigabayan (as to the position of the accused) is determined at the time of
the commission of the offense
‣
This is expressly provided for under Sec. 4 of PD 1606 as amended
PRINCIPLE OF ADHERENCE OF JURISDICTION OR CONTINUING JURISDICTION
‣
The jurisdiction of the court is referred to as “continuing” in view of the general principle that once a court has acquired
jurisdiction, that jurisdiction continues until the court has done all that it can do in the exercise of that jurisdiction
‣
Once a court acquires jurisdiction over a controversy, it shall continue to exercise such jurisdiction until the final
determination of the case and it is NOT affected by subsequent legislation vesting jurisdiction over such proceedings in
another tribunal.
‣
‣
EXCEPT —
1.
When the statute expressly so provides
2.
When the statute is construed to the effect that it is intended to operation upon actions pending before its
enactment
Therefore, once a complaint or information is filed in court, any disposition of the case such as its dismissal or
continuance rests upon the sound discretion of the court
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Even if the prosecution files a motion to withdraw the information, the court may grant or deny the same in the faithful
exercise of judicial prerogative.
OBJECTIONS TO ABSENCE OF JURISDICTION OVER THE SUBJECT-MATTER
‣
‣
RULE — Absence of jurisdiction over the subject-matter of the criminal action may either be raised by the —
1.
Court — which may motu proprio dismiss the case at any stage of the proceedings, or on appeal
2.
Defendant — at any stage of the proceedings, or on appeal by filing a motion to quash
EXCEPT — Even if the courts cannot confer this and only the law confers it and thus can be questioned at any
stage by the defendant, ESTOPPEL on the ground of public policy may bar him from doing so.
‣
This is after the defendant voluntarily submits a cause for decision on the merits and encounters an adverse one, it is
then too late for him to question the jurisdiction of the court over the subject-matter.
‣
Public policy bars the defendant from speculating on the fortunes of litigation.
‣
The rule is the same in civil case, in Tijam vs Sibonghanoy, the court ruled that a party may be estopped from
questioning the jurisdiction of the court for reasons of public policy as when he initially invokes the jurisdiction of the
court and then later on repudiates that same jurisdiction
‣
‣
BUT — this is merely an exception and applies only to exceptional cases, and it is submitted that the court should
still heavily consider the lack of jurisdiction and should not lightly brush it aside when the liberty of an individual is
at stake.
SEE — Foz Jr. vs People, G.R. No. 167764, October 9, 2009
‣
Raising the issue of jurisdiction for the first time on appeal. The rule is settled that an objection based on the
ground that the court lacks jurisdiction over the offense charged may be raised or considered motu proprio by the
court at any stage of the proceedings or on appeal.
‣
Jurisdiction over the subject matter in a criminal case cannot be conferred upon the court by the accused, by
express waiver or otherwise, since such jurisdiction is conferred by the sovereign authority which organized the
court, and is given only by law in the manner and form prescribed by law.
‣
While an exception to this rule was recognized by this Court beginning with the landmark case of Tijam vs.
Sibonghanoy, wherein the defense of lack of jurisdiction by the court which rendered the questioned ruling was
considered to be arred by laches, we find that the factual circumstances involved in said case, a civil case, which
justified the departure from the general rule are not present in the instant criminal case
JURISDICTION OVER THE TERRITORY
CONCEPT OF “TERRITORIALITY” IN CRIMINAL CASES
‣
Refers to the jurisdiction of the court over the place (venue) of the commission of the offense.
‣
This element requires the the offense must have been committed within the court’s territorial jurisdiction
‣
‣
‣
This fact is to be determined by the facts alleged in the complaint or information as regards to the place where the
offense charged was committed
Venue is an essential element of jurisdiction in criminal cases. It determines not only the place where the criminal action is
to be instituted, but also the court that has the jurisdiction to try and hear the case. The reason for this rule is two-fold.
1.
The jurisdiction of trial courts is limited to well-defined territories such that a trial court can only hear and try cases
involving crimes committed within its territorial jurisdiction.
2.
Laying the venue in the locus criminis is grounded on the necessity and justice of having an accused on trial in the
municipality of province where witnesses and other facilities for his defense are available. (Union Bank vs People
2012)
SEE — Isip vs People, G.R. No. 170298, June 26, 2007
‣
The concept of venue of actions in criminal cases, unlike in civil cases, is jurisdictional. The place where the crime was
committed determines not only the venue of the action but is an essential element of jurisdiction
‣
It is a fundamental rule that for jurisdiction to be acquired by courts in criminal cases, the offense should have been
committed or any one of its essential ingredients should have taken place within the territorial jurisdiction of the court.
‣
Territorial jurisdiction in criminal cases is the territory where the court has jurisdiction to take cognizance or to try the
offense allegedly committed therein by the accused. Thus, it cannot take jurisdiction over a person charged with an
offense allegedly committed outside of that limited territory.
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Furthermore, the jurisdiction of a court over the criminal case is determined by the allegations in the complaint or
information. Once it is so shown, the court may validly take cognizance of the case. However, if the evidence adduced
during the trial shows that the offense was committed somewhere else, the court should dismiss the action for want of
jurisdiction.
DETERMINATION OF THE COURT WHICH HAS TERRITORIAL JURISDICTION OVER THE CRIME
‣
‣
RULE — IN ALL CRIMINAL PROSECUTIONS, THE ACTION SHALL BE INSTITUTED AND TRIED IN THE COURT OF THE MUNICIPALITY
OR TERRITORY WHEREIN EITHER THE —
1.
Offense was committed, or
2.
Any of the essential ingredients took place (such as for transitory or continuing crimes)
‣
Example — If the crime of murder was committed in Manila, it is in the proper court of Manila in which the criminal
action shall be instituted and tried and not elsewhere. If robbery was committed in Quezon City, it is in the proper court
of Quezon City in which the action shall be constituted and tried.
EXCEPT — IN THE FOLLOWING CASES, THE OFFENSES NEED NOT BE INSTITUTED, PROSECUTED, AND/OR TRIED IN THE PLACE
WHERE THE OFFENSE WAS COMMITTED (SEE SEC. 15 OF RULE 110) —
1.
Article 2 of the Revised Penal Code
‣
Where the offense was committed under the circumstances enumerated under Art. 2 of the RPC, the offense is
cognizable before Philippine courts even if committed outside the territory of the Philippines. In this case, the
offense is cognizable by the court where the criminal action is first filed
‣
These circumstances are:
2.
Should commit an offense while on a Philippine ship or airship
b.
Should forge or counterfeit any coin or currency note of the Philippine Islands or obligations and securities
issued by the Government of the Philippine Islands;chan robles virtual law library
c.
Should be liable for acts connected with the introduction into these islands of the obligations and securities
mentioned in the presiding number
d.
While being public officers or employees, should commit an offense in the exercise of their functions; or
e.
Should commit any of the crimes against national security and the law of nations, defined in Title One of Book
Two of this Code.
SUPREME COURT ORDERS TRANSFER OF THE CASE (ART. 8, SEC. 5[4], 1987 CONSTITUTION)
‣
3.
BUT — In this case, only the trial is transferred but the action is still instituted in the proper venue
CRIMES IN MOVING VEHICLES (RULE 110, SEC. 15[B,C])
‣
Where an offense is committed in a train, aircraft, or other public or private vehicle in the course of its trip, the
criminal action shall be instituted and tried in the court of any municipality or territory where such train, aircraft, or
other vehicle passed during its trip, including the place of its departure and arrival.
‣
Where an offense is committed on board a vessel in the course of its voyage, the criminal action shall be instituted
and tried in the court of the first port of entry or of any municipality or territory where the vessel passed during
such voyage, subject to the generally accepted principles of international law.
4.
CASES BEFORE THE SANDIGANBAYAN
‣
5.
a.
Where the case is cognizable by the Sandiganbayan, the jurisdiction of which depends upon the nature of the
offense, and the position of the accused, the offense need not be tried in the place where the act was committed
but where the court actually sits, which is in Quezon City.
LIBEL OR WRITTEN DEFAMATION (ART. 360, RPC)
‣
SEE — Bonifacio vs RTC of Makati (2010) and Agbayani vs Sayo
‣
Venue is jurisdictional in criminal actions such that the place where the crime was committed determines not
only the venue of the action but constitutes an essential element of jurisdiction.
‣
Article 360 of the Revised Penal Code, as amended by Republic Act No. 4363, provides the specific rules as to
the venue in cases of written defamation. Rules on venue in Article 360 —
a.
Whether the offended party is a public official or a private person — the criminal action may be filed in
the RTC of the province or city where the libelous article is printed and first published.
b.
If the offended party is a private individual — the criminal action may also be filed in the RTC of the
province where he actually resided at the time of the commission of the offense.
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d.
‣
If the offended party is a public officer holding office outside of Manila — the action may be filed in
the RTC of the province or city where he held office at the time of the commission of the offense.
‣
If the circumstances as to where the libel was printed and first published are used by the offended party as
basis for the venue in criminal action, the Information must allege with particularity where the defamatory
article was printed and first published, as evidence or supported by, for instance, the address of their editorial
or business offices in the case of newspaper, magazines or serial publications.
‣
In cases where the defamatory material appears on a website on the internet, the rule as to the determination
of venue where “Where the alleged defamatory article was printed and first published” does not apply as there
would be no way of determining the situs of its printing and first publication. Such is not synonymous with &quot;first
accessed and published”. This is because it would spawn the very ills that the amendment to Article 360 of the
RPC sought to discourage and prevent. The evil sought to be prevented by the amendment to Article 360 was
the indiscriminate or arbitrary laying of the venue in libel cases in distant, isolated or far- flung areas, meant to
accomplish nothing more than harass or intimidate an accused.
How about online libel?
‣
6.
JURISDICTION IN CRIMINAL CASES
If the offended party is a public officer whose office is in Manila at the time of the commission of the
offense — the action may be filed in the RTC of Manila.
See cybercrime law
OFFENSES UNDER THE HUMAN SECURITY LAW (SEC. 57, RA 9372)
‣
For acts of terrorism, though committed outside the Philippines, may be instituted and prosecuted in the
Philippines
7. OFFENSE UNDER THE MIGRANT WORKS AND OVERSEAS FILIPINOS ACT (SEC. 9, RA 8042)
‣
Under this law, a criminal action arising from illegal recruitment may be filed not only in the RTC of the place where
the offense was committed, but also where the offended party actually resides at the time of the commission of
the offense.
ALLEGATION AND PROOF OF VENUE; ABSENCE OF PROOF VENUE
‣
When the information alleges that the crime happened within the territorial jurisdiction of the court, this is sufficient for the
court to proceed with the case. At this stage, proof of venue is not yet required. Such proof is only required upon trial.
‣
It is not enough that the information alleges that the crime occurred within the territorial jurisdiction of the court,
it must also be proven during trial, especially when the accused objects to such fact.
‣
Even if the information alleges that the crime was committed in Makati, but other than the lone allegation in the
information, there is nothing in the prosecution evidence which even mentions that any of the elements of the offense
was committed in Makati, an objection may be raised based on the ground that the court lacks jurisdiction over the
offense charged, or suck lack may be considered motu proprio by the court at any stage of the proceedings or on
appeal. (Trenas vs People)
‣
How improper venue be raised?
‣
Either by —
1. By the accused — through a motion to quash based on lack of jurisdiction over the offense charged due to
improper venue
2. By the court motu proprio, even without a motion to quash
‣
BUT — While jurisdiction cannot be situated by the parties and venue is jurisdictional, the prosecution and
defense may stipulate that the crime occurred within the territorial jurisdiction of the court. In this case, the
accused is estopped to question such fact.
JURISPRUDENCE ON VENUE OF SELECTED OFFENSES
1. PERJURY/FALSIFICATION
‣
SEE — Union Bank vs People, G.R. No. 192565, February 28, 2012
‣
In this case the alleged falsified document (a certificate of non-forum shoppint) was presented in the Courts of
Pasay. But it was subscribed and sworn to in Makati.
‣
Case was filed in Makati and the accused wanted to quash the information saying it should have been filed in
Pasay. Court said that Makati was the proper venue.
‣
Where the jurisdiction of the court is being assailed in a criminal case on the ground of improper venue, the
allegations in the complaint and information must be examined together with Section 15(a), Rule 110 of the 2000
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Revised Rules of Criminal Procedure. On this basis, we find that the allegations in the Information sufficiently
support a finding that the crime of perjury was committed by Tomas within the territorial jurisdiction of the MeTCMakati City. The first element of the crime of perjury, the execution of the subject Certificate against Forum
Shopping was alleged in the Information to have been committed in Makati City. Likewise, the second and fourth
elements, requiring the Certificate against Forum Shopping to be under oath before a notary public, were also
sufficiently alleged in the Information to have been made in Makati City. We also find that the third element of
willful and deliberate falsehood was also sufficiently alleged to have been committed in Makati City, not Pasay City,
as indicated in the last portion of the Information.
‣
Tomas deliberate and intentional assertion of falsehood was allegedly shown when she made the false
declarations in the Certificate against Forum Shopping before a notary public in Makati City, despite her
knowledge that the material statements she subscribed and swore to were not true. Thus, Makati City is the
proper venue and MeTC-Makati City is the proper court to try the perjury case against Tomas, pursuant to Section
15(a), Rule 110 of the 2000 Revised Rules of Criminal Procedure as all the essential elements constituting the
crime of perjury were committed within the territorial jurisdiction of Makati City, not Pasay City.
2. BP 22 CASES
‣
‣
SEE — Rigor vs People, G.R. No. 144887. November 17, 2004
‣
Violations of Batas Pambansa Bilang 22 are categorized as transitory or continuing crimes. In such crimes, some
acts material and essential to the crimes and requisite to their consummation occur in one municipality or territory
and some in another, in which event, the court of either has jurisdiction to try the cases, it being understood that
the first court taking cognizance of the case excludes the other. Hence, a person charged with a transitory crime
may be validly tried in any municipality or territory where the offense was in part committed.
‣
The evidence clearly shows that the undated check was issued and delivered at the Rural Bank of San Juan,
Metro Manila on November 16, 1989, and subsequently the check was dated February 16, 1990 thereat. On May
25, 1990, the check was deposited with PS Bank, San Juan Branch, Metro Manila. Thus, the Court of Appeals
correctly ruled: Violations of B.P. 22 are categorized as transitory or continuing crimes. A suit on the check can be
filed in any of the places where any of the elements of the offense occurred, that is, where the check is drawn,
issued, delivered or dishonored.
SEE — Yalong vs People, G.R. No. 187174, August 28, 2013
‣
It is well-settled that violation of BP 22 cases is categorized as transitory or continuing crimes, which means that
the acts material and essential thereto occur in one municipality or territory, while some occur in another.
Accordingly, the court wherein any of the crime’s essential and material acts have been committed maintains
jurisdiction to try the case; it being understood that the first court taking cognizance of the same excludes the
other. Stated differently, a person charged with a continuing or transitory crime may be validly tried in any
municipality or territory where the offense was in part committed. Applying these principles, a criminal case for
violation of BP 22 may be filed in any of the places where any of its elements occurred – in particular, the place
where the check is drawn, issued, delivered, or dishonored.
‣
In this case, while it is undisputed that the subject check was drawn, issued, and delivered in Manila, records
reveal that Ylagan presented the same for deposit and encashment at the LBC Bank in Batangas City where she
learned of its dishonor. As such, the MTCC correctly took cognizance of Criminal Case No. 45414 as it had the
territorial jurisdiction to try and resolve the same. In this light, the denial of the present petition remains warranted.
3. EVASION OF SERVICE OF SENTENCE
‣
SEE — Parulan vs Director of Prisons, G.R. No. L-28519, February 17, 1968
‣
There are crimes which are called transitory or continuing offenses because some acts material and essential to
the crime occur in one province and some in another, in which case, the rule is settled that the court of either
province where any of the essential ingredients of the crime took place has — jurisdiction to try the case.
‣
There are, however, crimes which although all the elements thereof for its consummation may have occurred in a
single place, yet by reason of the very nature of the offense committed, the violation of the law is deemed to be
continuing. Of the first class, the crime of estafa or malversation and abduction may be mentioned; and as
belonging to the second class are the crimes of kidnapping and illegal detention where the deprivation of liberty is
persistent and continuing from one place to another and libel where the libelous matter is published or circulated
from one province to another. To this latter class may also be included the crime of evasion of service of sentence,
when the prisoner in his attempt to evade the service of the sentence imposed upon him by the courts and thus
defeat the purpose of the law, moves from one place to another; for, in this case, the act of the escaped prisoner is
a continuous or series of acts, set on foot by a single impulse and operated by an unintermittent force, however
long it may be.
‣
It may not be validly said that after the convict shall have escaped from the place of his confinement the crime is
fully consummated, for, as long as he continues to evade the service of his sentence, he is deemed to continue
committing the crime, and may be arrested without warrant, at any place where he may be found. Rule 113 of the
Revised Rules of Court may be invoked in support of this conclusion, for, under section 6[c] thereof, one of the
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instances when a person may be arrested without warrant is where he has escaped from confinement.
Undoubtedly, this right of arrest without a warrant is founded on the principle that at the time of the arrest, the
escapee is in the continuous act of committing a crime — evading the service of his sentence.
JURISDICTION OVER THE PERSON OF THE ACCUSED
HOW JURISDICTION OVER THE PERSON OF THE ACCUSED IS ACQUIRED
‣
RULE — JURISDICTION OVER THE PERSON OF THE ACCUSED IS ACQUIRED EITHER UPON HIS —
1.
Arrest (with or without a warrant) — more on this later, under Rule 113.
2.
Voluntary Appearance or Surrender — when the accused seeks affirmative reliefs from the court, he is deemed to
be a submission to the jurisdiction of the court. It may be effected by filing motion to quash, appearing for
arraignment, participating in the trial or giving bail.
‣
EXCEPT — Making a special appearance in court to question the jurisdiction of the court over the person of the
accused is NOT a voluntary appearance as when a motion to quash is filed precisely on that ground. This also
applies when the accused files a motion to quash the warrant of arrest
‣
SEE — Santiago vs Vasquez, G.R. Nos. 99289-90, January 27, 1993
‣
Where the accused voluntarily submitted himself to the court or was duly arrested, the court thereby acquires
jurisdiction over the person of the accused. It has been held that where after the filing of the complaint or
information a warrant for the arrest of the accused is issued by the trial court and the accused either voluntarily
submitted himself to the court or was duly arrested, the court thereby acquires jurisdiction over the person of
the accused.
‣
The voluntary appearance of the accused, whereby the court acquires jurisdiction over his person, is
accomplished either by his pleading to the merits (such as by filing a motion to quash or other pleadings
requiring the exercise of the court’s jurisdiction thereover, appearing for arraignment, entering trial) or by filing
bail.On the matter of bail, since the same is intended to obtain the provisional liberty of the accused, as a rule
the same cannot be posted before custody of the accused has been acquired by the judicial authorities either
by his arrest or voluntary surrender.
‣
In this case, the posting of bail bond tantamounts to submission to the jurisdiction of the court. In her motion
for the acceptance of the cash bond, she requested respondent court to dispense with her personal
appearance, hence, she can not claim later, she did not personally appear and thereby render the court
jurisdiction over her person ineffectual.
JURISDICTION TO ISSUE HOLD-DEPARTURE ORDERS
OCA CIRCULAR NO. 39-97 — GUIDELINES IN THE ISSUANCE OF HOLD-DEPARTURE ORDERS
In order to avoid the indiscriminate issuance of Hold-Departure Orders resulting in inconvenience to the parties affected,
the same being tantamount to an infringement on the right and liberty of an individual to travel and to ensure that the
Hold-Departure Orders which are issued contain complete and accurate information, the following guidelines are hereby
promulgated:
1. Hold-Departure Orders shall be issued only in criminal cases within the exclusive jurisdiction of the Regional Trial
Courts;
2. The Regional Trial Courts issuing the Hold-Departure Order shall furnish the Department of Foreign Affairs [DFA] and
the Bureau of Immigration [BI] of the Department of Justice with a copy each of the Hold-Departure Order issued
within twenty-four (24) hours from the time of issuance and through the fastest available means of transmittal;
3. The Hold-Departure Order shall contain the following information:
a. The complete name (including the middle name), the date and place of birth and the place of last residence of the
person against whom a Hold-Departure Order has been issued or whose departure from the country has been
enjoined;
b. The complete title and the docket number of the case in which the Hold-Departure Order was issued;
c. The specific nature of the case; and
d. The date of the Hold-Departure Order.
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If available, a recent photograph of the person against whom a Hold-Departure Order has been issued or whose
departure from the country has been enjoined should also be included.
4.
Whenever [a] the accused has been acquitted; or [b] the case has been dismissed, the judgment of acquittal or the
order of dismissal shall include therein the cancellation of the Hold-Departure Order issued. The Court concerned
shall furnish the Department of Foreign Affairs and the Bureau of Immigration with a copy each of the judgment of
acquittal promulgated or the order of dismissal issued within twenty-four [24] hours from the time of promulgation/
issuance and likewise through the fastest available means of transmittal.
All Regional Trial Courts which have furnished the Department of Foreign Affairs with their respective lists of active HoldDeparture Orders included in the said lists and inform the government agencies concerned of the status of the Orders
involved.
This Circular revokes Circular No. 38-94 dated 6 June 1994 and Circular No. 62-96 dated 9 September 1996, takes effect
immediately and shall remain in force until further orders.
‣
Who can issue hold-departure orders?
‣
Only the following courts in cases pending before them —
1.
Regional Trial Courts
‣
2.
SC Circular No. 39-97 limits the authority to issue hold-departure orders to criminal cases within the
jurisdiction of second level courts; Criminal cases within the exclusive jurisdiction of first level courts do not fall
within the ambit of the circular, and it is error for an MTCC judge to issue one. (Mondejar vs Buban 2001)
Sandiganbayan
‣
‣
SEE — Santiago vs Vasquez, G.R. Nos. 99289-90, January 27, 1993
‣
Courts possess certain inherent powers which may be said to be implied from a general grant of
jurisdiction, in addition to those expressly conferred on them. These inherent powers are such powers as
are necessary for the ordinary and efficient exercise of jurisdiction; or essential to the existence, dignity and
functions of the courts, as well as to the due administration of justice; or are directly appropriate,
convenient and suitable to the execution of their granted powers; and include the power to maintain the
court’s jurisdiction and render it effective in behalf of the litigants.
‣
Therefore, while a court may be expressly granted the incidental powers necessary to effectuate its
jurisdiction, a grant of jurisdiction, in the absence of prohibitive legislation, implies the necessary and usual
incidental powers essential to effectuate it, and, subject to existing laws and constitutional provisions, every
regularly constituted court has the power to do all things that are reasonably necessary for the
administration of justice within the scope of its jurisdiction. Hence, demands, matters, or questions ancillary
or incidental to, or growing out of, the main action, and coming within the above principles, may be taken
cognizance of by the court and determined, since such jurisdiction is in aid of its authority over the principal
matter, even though the court may thus be called on to consider and decide matters which, as original
causes of action, would not be within its cognizance.
‣
Court has the inherent power to make interlocutory orders necessary to protect its jurisdiction the
hold departure order is but an exercise of Sandiganbayan’s inherent power to preserve and to
maintain the effectiveness of its jurisdiction over the case and the person of the accused.
Can executive judges grant an HDO to cases not pending before his sala?
‣
NO. SEE — Mupas vs Espanol, A.M. No. RTJ-04-1850, July 14, 2004
‣
The powers of an executive judge relate only to those necessary or incidental to the performance of his/her
functions in relation to court administration. An executive judge cannot grant hold-departure orders in cases not
assigned to her sala.
‣
The executive judge has not been given any authority to interfere with the transfer of detainees in cases handled
by other judges, be it of the first or second level; nor to grant hold- departure orders in cases not assigned to her
sala. The powers of an executive judge relate only to those necessary or incidental to the performance of his/her
functions in relation to court administration
B. JURISDICTION OF PROSECUTORIAL AND INVESTIGATIVE AGENCIES
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EO 292 — REVISED ADMINISTRATIVE CODE
TITLE 3 — JUSTICE; CHAPTER 1 GENERAL PROVISIONS
Section 1. Declaration of Policy. - It is the declared policy of the State to provide the government with a principal law
agency which shall be both its legal counsel and prosecution arm; administer the criminal justice system in accordance
with the accepted processes thereof consisting in the investigation of the crimes, prosecution of offenders and
administration of the correctional system; implement the laws on the admission and stay of aliens, citizenship, land titling
system, and settlement of land problems involving small landowners and members of indigenous cultural minorities; and
provide free legal services to indigent members of the society.
Section 2. Mandate. - The Department shall carry out the policy declared in the preceding section.
Section 3. Powers and Functions. - To accomplish its mandate, the Department shall have the following powers and
functions:
(1) Act as principal law agency of the government and as legal counsel and representative thereof, whenever so required;
(2) Investigate the commission of crimes, prosecute offenders and administer the probation and correction system;
(3) Extend free legal assistance/representation to indigents and poor litigants in criminal cases and non- commercial civil
disputes; XXXXXX
PD 1275 — REORGANIZING THE PROSECUTION STAFF OF THE DEPARTMENT OF JUSTICE AND THE OFFICES OF
THE PROVINCIAL AND CITY FISCALS, REGIONALIZING THE PROSECUTION SERVICE, AND CREATING THE
NATIONAL PROSECUTION SERVICE
Section 1. Creation of the National Prosecution Service; Supervision and Control of the Secretary of Justice. There is
hereby created and established a National Prosecution Service under the supervision and control of the Secretary of
Justice, to be composed of the Prosecution Staff in the Office of the Secretary of Justice and such number of Regional
State Prosecution Offices, and Provincial and City Fiscals Offices as are hereinafter provided, which shall be primarily
responsible for the investigation and prosecution of all cases involving violations of penal laws.
JURISDICTION OF THE OMBUDSMAN
1987 CONSTITUTION; ARTICLE 11 — ACCOUNTABILITY OF PUBLIC OFFICERS
Section 12. The Ombudsman and his Deputies, as protectors of the people, shall act promptly on complaints filed in any
form or manner against public officials or employees of the Government, or any subdivision, agency or instrumentality
thereof, including government- owned or controlled corporations, and shall, in appropriate cases, notify the complainants
of the action taken and the result thereof.
Section 13. The Office of the Ombudsman shall have the following powers, functions, and duties:
(1) Investigate on its own, or on complaint by any person, any act or omission of any public official, employee, office or
agency, when such act or omission appears to be illegal, unjust, improper, or inefficient.
(2) Direct, upon complaint or at its own instance, any public official or employee of the Government, or any subdivision,
agency or instrumentality thereof, as well as of any government-owned or controlled corporation with original charter,
to perform and expedite any act or duty required by law, or to stop, prevent, and correct any abuse or impropriety in
the performance of duties.
(3) Direct the officer concerned to take appropriate action against a public official or employee at fault, and recommend
his removal, suspension, demotion, fine, censure, or prosecution, and ensure compliance therewith.
(4) Direct the officer concerned, in any appropriate case, and subject to such limitations as may be provided by law, to
furnish it with copies of documents relating to contracts or transactions entered into by his office involving the
disbursement or use of public funds or properties, and report any irregularity to the Commission on Audit for
appropriate action.
(5) Request any government agency for assistance and information necessary in the discharge of its responsibilities, and
to examine, if necessary, pertinent records and documents.
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(6) Publicize matters covered by its investigation when circumstances so warrant and with due prudence.
(7) Determine the causes of inefficiency, red tape, mismanagement, fraud, and corruption in the Government and make
recommendations for their elimination and the observance of high standards of ethics and efficiency.
(8) Promulgate its rules of procedure and exercise such other powers or perform such functions or duties as may be
provided by law.
RA 6670 — THE OMBUDSMAN ACT OF 1989
Section 13. Mandate. — The Ombudsman and his Deputies, as protectors of the people, shall act promptly on
complaints filed in any form or manner against officers or employees of the Government, or of any subdivision, agency or
instrumentality thereof, including government-owned or controlled corporations, and enforce their administrative, civil
and criminal liability in every case where the evidence warrants in order to promote efficient service by the Government to
the people.
Section 14. Restrictions. — No writ of injunction shall be issued by any court to delay an investigation being conducted
by the Ombudsman under this Act, unless there is a prima facie evidence that the subject matter of the investigation is
outside the jurisdiction of the Office of the Ombudsman.
No court shall hear any appeal or application for remedy against the decision or findings of the Ombudsman, except the
Supreme Court, on pure question of law.
Section 15. Powers, Functions and Duties. — The Office of the Ombudsman shall have the following powers, functions
and duties:
(1) Investigate and prosecute on its own or on complaint by any person, any act or omission of any public officer or
employee, office or agency, when such act or omission appears to be illegal, unjust, improper or inefficient.t has
primary jurisdiction over cases cognizable by the Sandiganbayan and, in the exercise of this primary jurisdiction, it
may take over, at any stage, from any investigatory agency of Government, the investigation of such cases;
(2) Direct, upon complaint or at its own instance, any officer or employee of the Government, or of any subdivision,
agency or instrumentality thereof, as well as any government-owned or controlled corporations with original charter,
to perform and expedite any act or duty required by law, or to stop, prevent, and correct any abuse or impropriety in
the performance of duties;
(3) Direct the officer concerned to take appropriate action against a public officer or employee at fault or who neglect to
perform an act or discharge a duty required by law, and recommend his removal, suspension, demotion, fine, censure,
or prosecution, and ensure compliance therewith; or enforce its disciplinary authority as provided in Section 21 of this
Act: provided, that the refusal by any officer without just cause to comply with an order of the Ombudsman to remove,
suspend, demote, fine, censure, or prosecute an officer or employee who is at fault or who neglects to perform an act
or discharge a duty required by law shall be a ground for disciplinary action against said officer;
(4) Direct the officer concerned, in any appropriate case, and subject to such limitations as it may provide in its rules of
procedure, to furnish it with copies of documents relating to contracts or transactions entered into by his office
involving the disbursement or use of public funds or properties, and report any irregularity to the Commission on Audit
for appropriate action;
(5) Request any government agency for assistance and information necessary in the discharge of its responsibilities, and
to examine, if necessary, pertinent records and documents;
(6) Publicize matters covered by its investigation of the matters mentioned in paragraphs (1), (2), (3) and (4) hereof, when
circumstances so warrant and with due prudence: provided, that the Ombudsman under its rules and regulations may
determine what cases may not be made public: provided, further, that any publicity issued by the Ombudsman shall
be balanced, fair and true;
(7) Determine the causes of inefficiency, red tape, mismanagement, fraud, and corruption in the Government, and make
recommendations for their elimination and the observance of high standards of ethics and efficiency;
(8) Administer oaths, issue subpoena and subpoena duces tecum, and take testimony in any investigation orinquiry,
including the power to examine and have access to bank accounts and records;
(9) Punish for contempt in accordance with the Rules of Court and under the same procedure and with the same
penalties provided therein;
(10)Delegate to the Deputies, or its investigators or representatives such authority or duty as shall ensure the effective
exercise or performance of the powers, functions, and duties herein or hereinafter provided;
(11)Investigate and initiate the proper action for the recovery of ill-gotten and/or unexplained wealth amassed after
February 25, 1986 and the prosecution of the parties involved therein.
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The Ombudsman shall give priority to complaints filed against high ranking government officials and/or those occupying
supervisory positions, complaints involving grave offenses as well as complaints involving large sums of money and/or
properties.
Section 16. Applicability. — The provisions of this Act shall apply to all kinds of malfeasance, misfeasance, and nonfeasance that have been committed by any officer or employee as mentioned in Section 13 hereof, during his tenure of
office.
Section 19. Administrative Complaints. — The Ombudsman shall act on all complaints relating, but not limited to acts or
omissions which:
(1) Are contrary to law or regulation;
(2) Are unreasonable, unfair, oppressive or discriminatory;
(3) Are inconsistent with the general course of an agency's functions, though in accordance with law;
(4) Proceed from a mistake of law or an arbitrary ascertainment of facts;
(5) Are in the exercise of discretionary powers but for an improper purpose; or
(6) Are otherwise irregular, immoral or devoid of justification.
Section 20. Exceptions. — The Office of the Ombudsman may not conduct the necessary investigation of any
administrative act or omission complained of if it believes that:
(1) The complainant has an adequate remedy in another judicial or quasi-judicial body;
(2) The complaint pertains to a matter outside the jurisdiction of the Office of the Ombudsman;
(3) The complaint is trivial, frivolous, vexatious or made in bad faith;
(4) The complainant has no sufficient personal interest in the subject matter of the grievance; or
(5) The complaint was filed after one (1) year from the occurrence of the act or omission complained of.
Section 21. Official Subject to Disciplinary Authority; Exceptions. — The Office of the Ombudsman shall have
disciplinary authority over all elective and appointive officials of the Government and its subdivisions, instrumentalities
and agencies, including Members of the Cabinet, local government, government-owned or controlled corporations and
their subsidiaries, except over officials who may be removed only by impeachment or over Members of Congress, and the
Judiciary.
Section 22. Investigatory Power. — The Office of the Ombudsman shall have the power to investigate any serious
misconduct in office allegedly committed by officials removable by impeachment, for the purpose of filing a verified
complaint for impeachment, if warranted.
In all cases of conspiracy between an officer or employee of the government and a private person, the Ombudsman and
his Deputies shall have jurisdiction to include such private person in the investigation and proceed against such private
person as the evidence may warrant. The officer or employee and the private person shall be tried jointly and shall be
subject to the same penalties and liabilities.
Section 23. Formal Investigation. —
(1) Administrative investigations conducted by the Office of the Ombudsman shall be in accordance with its rules of
procedure and consistent with due process.
(2) At its option, the Office of the Ombudsman may refer certain complaints to the proper disciplinary authority for the
institution of appropriate administrative proceedings against erring public officers or employees, which shall be
determined within the period prescribed in the civil service law. Any delay without just cause in acting on any referral
made by the Office of the Ombudsman shall be a ground for administrative action against the officers or employees to
whom such referrals are addressed and shall constitute a graft offense punishable by a fine of not exceeding Five
thousand pesos (P5,000.00).
(3) In any investigation under this Act the Ombudsman may: (a) enter and inspect the premises of any office, agency,
commission or tribunal; (b) examine and have access to any book, record, file, document or paper; and (c) hold private
hearings with both the complaining individual and the official concerned.
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Section 26. Inquiries. —
(1) The Office of the Ombudsman shall inquire into acts or omissions of a public officer, employee, office or agency
which, from the reports or complaints it has received, the Ombudsman or his Deputies consider to be:
(a) contrary to law or regulation;
(b) unreasonable, unfair, oppressive, irregular or inconsistent with the general course of the operations and functions
of a public officer, employee, office or agency;
(c) an error in the application or interpretation of law, rules or regulations, or a gross or palpable error in the
appreciation of facts;
(d) based on improper motives or corrupt considerations;
(e) unclear or inadequately explained when reasons should have been revealed; or (f) inefficient performed or
otherwise objectionable.
(2) The Officer of the Ombudsman shall receive complaints from any source in whatever form concerning an official act
or omission.t shall act on the complaint immediately and if it finds the same entirely baseless, it shall dismiss the
same and inform the complainant of such dismissal citing the reasons therefor.f it finds a reasonable ground to
investigate further, it shall first furnish the respondent public officer or employee with a summary of the complaint
and require him to submit a written answer within seventy-two (72) hours from receipt thereof.f the answer is found
satisfactory, it shall dismiss the case.
(3) When the complaint consists in delay or refusal to perform a duty required by law, or when urgent action is
necessary to protect or preserve the rights of the complainant, the Office of the Ombudsman shall take steps or
measures and issue such orders directing the officer, employee, office or agency concerned to:
(a) expedite the performance of duty;
(b) cease or desist from the performance of a prejudicial act;
(c) correct the omission;
(d) explain fully the administrative act in question; or
(e) take any other steps as may be necessary under the circumstances to protect and preserve the rights of the
complainant.
(4) Any delay or refusal to comply with the referral or directive of the Ombudsman or any of his Deputies, shall constitute
a ground for administrative disciplinary action against the officer or employee to whom it was addressed.
Section 27. Effectivity and Finality of Decisions. — (1) All provisionary orders of the Office of the Ombudsman are
immediately effective and executory.
A motion for reconsideration of any order, directive or decision of the Office of the Ombudsman must be filed within five
(5) days after receipt of written notice and shall be entertained only on any of the following grounds:
(1) New evidence has been discovered which materially affects the order, directive or decision;
(2) Errors of law or irregularities have been committed prejudicial to the interest of the movant. The motion for
reconsideration shall be resolved within three (3) days from filing: provided, that only one motion for reconsideration
shall be entertained.
Findings of fact by the Officer of the Ombudsman when supported by substantial evidence are conclusive. Any order,
directive or decision imposing the penalty of public censure or reprimand, suspension of not more than one (1) month's
salary shall be final and unappealable.
In all administrative disciplinary cases, orders, directives, or decisions of the Office of the Ombudsman may be appealed
to the Supreme Court by filing a petition for certiorari within ten (10) days from receipt of the written notice of the order,
directive or decision or denial of the motion for reconsideration in accordance with Rule 45 of the Rules of Court.
The above rules may be amended or modified by the Office of the Ombudsman as the interest of justice may require.
‣
What is the power given to the Ombudsman over erring public officers and employees?
‣
Basically, the Ombudsman has powers to conduct (1) administrative and (2) criminal investigation against them.
‣
SEE — Ombudsman vs Galicia, G.R. No. 167711, October 10, 2008
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‣
‣
‣
The clause “illegal act or omission of any public official” encompasses any crime committed by a public official or
employee. Its reach is so vast that there is no requirement that the act or omission be related to or be connected
with the performance of official duty. The rationale for this grant of vast authority is to insulate the Ombudsman
from the corrupt influences of interested persons who are able to sway decisions in their favor, and thus thwart the
efforts to prosecute offenses committed while in office and to penalize erring employees and officials.
‣
This power of investigation granted to the Ombudsman by the 1987 Constitution and The Ombudsman Act is not
exclusive but is shared with other similarly authorized government agencies, such as the PCGG and judges of
municipal trial courts and municipal circuit trial courts. The power to conduct preliminary investigation on charges
against public employees and officials is likewise concurrently shared with the Department of Justice. Despite the
passage of the Local Government Code in 1991, the Ombudsman retains concurrent jurisdiction with the Office of
the President and the local Sanggunians to investigate complaints against local elective officials.
‣
In the exercise of its duties, the Ombudsman is given full administrative disciplinary authority. His power is not
limited merely to receiving, processing complaints, or recommending penalties. He is to conduct investigations,
hold hearings, summon witnesses and require production of evidence and place respondents under preventive
suspension. This includes the power to impose the penalty of removal, suspension, demotion, fine, or censure of a
public officer or employee.
In the event that a criminal complaint is filed with the Ombudsman, it is mandatory for it to conduct a preliminary
investigation?
‣
‣
JURISDICTION IN CRIMINAL CASES
Under Section 13, Article XI, the Ombudsman is empowered to conduct investigations on its own or upon
complaint by any person when such act appears to be illegal, unjust, improper, or inefficient. He is also given
broad powers to take the appropriate disciplinary actions against erring public officials and employees
NO. The determination by the Ombudsman of probable cause or of whether there exists a reasonable ground to
believe that a crime has been committed, and that the accused is probably guilty thereof, is usually done after the
conduct of a preliminary investigation. However, a preliminary investigation is by no means mandatory. Thus, the
Ombudsman need not conduct a preliminary investigation upon receipt of a complaint. The Court has undoubtedly
acknowledged the powers of the Ombudsman to dismiss a complaint outright without a preliminary investigation. We
reiterate that the Ombudsman has full discretion to determine whether a criminal case should be filed, including
whether a preliminary investigation is warranted. (Angeles vs Ombudsman 2012)
Does the Ombudsman have exclusive jurisdiction to conduct preliminary investigation and prosecution cases
against public officers within the jurisdiction of the Sandiganbayan?
‣
NO. It has primary jurisdiction. While the DOJ has general jurisdiction. (Note there is no concurrent jurisdiction here
since the jurisdiction of the Ombudsman is preferred and it may take over, at any stage, from any investigatory
agency, the investigation of such cases)
‣
SEE — DOJ vs Liwag, G.R. No. 149311, February 11, 2005
‣
Congress itself acknowledged the significant role played by the Office of Ombudsman when it enacted Republic
Act No. 6770. Section 15 (1) of said law gives the Ombudsman primary jurisdiction over cases cognizable by the
Sandiganbayan and authorizes him to take over, at any stage, from any investigatory agency, the
investigation of such cases. This power to take over a case at any time is not given to other investigative bodies.
All this means that the power of the Ombudsman to investigate cases cognizable by the Sandiganbayan is
notco-equal with other investigative bodies, such as the DOJ. The Ombudsman can delegate the power but the
delegate cannot claim equal power.
‣
Clearly, therefore, while the DOJ has general jurisdiction to conduct preliminary investigation of cases involving
violations of the Revised Penal Code, this general jurisdiction cannot diminish the plenary power and primary
jurisdiction of the Ombudsman to investigate complaints specifically directed against public officers and
employees. The Office of the Ombudsman is a constitutional creation. In contrast, the DOJ is an extension of the
executive department, bereft of the constitutional independence granted to the Ombudsman.
‣
Petitioners cannot seek sanctuary in the doctrine of concurrent jurisdiction. While the doctrine of concurrent
jurisdiction means equal jurisdiction to deal with the same subject matter, the settled rule is that the body or
agency that first takes cognizance of the complaint shall exercise jurisdiction to the exclusion of the others. Thus,
assuming there is concurrent jurisdiction between the Ombudsman and the DOJ in the conduct of preliminary
investigation, this concurrence is not to be taken as an unrestrained freedom to file the same case before both
bodies or be viewed as a contest between these bodies as to which will first complete the investigation. In the
present case, it is the Ombudsman before whom the complaint was initially filed. Hence, it has the authority to
proceed with the preliminary investigation to the exclusion of the DOJ.
Since the DOJ and Ombudsman both have jurisdiction to conduct preliminary investigation over cases against
public officers, what if two complaint are filed against public officers involving offenses cognizable before the
Sandiganbayan, one before the Ombudsman and the other before the DOJ, and the Ombudsman has already
started conducting a preliminary investigation can the DOJ still take cognizance of the case?
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NO. The subsequent assumption of jurisdiction by the DOJ in the conduct of preliminary investigation over the cases
filed against the respondents would not promote an orderly administration of justice. When one is hailed before an
investigative body on specific charges, the very act of filing said complaint for preliminary investigation immediately
exposes the respondent and his family to anxiety, humiliation and expense. To allow the same complaint to be filed
successively before two or more investigative bodies would promote multiplicity of proceedings. It would also cause
undue difficulties to the respondent who would have to appear and defend his position before every agency or body
where the same complaint was filed. This would leave hapless litigants at a loss as to where to appear and plead their
cause or defense. There is yet another undesirable consequence. There is the distinct possibility that the two bodies
exercising jurisdiction at the same time would come up with conflicting resolutions regarding the guilt of the
respondents. Finally, the second investigation would entail an unnecessary expenditure of public funds, and the use of
valuable and limited resources of Government, in a duplication of proceedings already started with the Ombudsman.
(DOJ vs Liwag, 2005)
What are the remedies against the findings of the Ombudsman?
1. Ombudsman deciding on Administrative Cases — Petition for Review under Rule 43 to the CA. (See Fabian vs
Desierto 1998 this case declared Sec. 14 and the latter part of Sec. 27 of RA 6670 as unconstitutional for increasing
the appellate jurisdiction of the SC without its advice and consent)
‣
EXCEPT — If the penalty imposed is merely public censure or reprimand, suspension of not more than one (1)
month's salary this is already final and unappealable, in this case the remedy is a Petition for Certiorari under Rule
65 to the CA.
2. Ombudsman deciding on Criminal Cases (against the finding of probable cause to file a complaint once preliminary
investigation concludes) — Petition for Certiorari under Rule 65 to the Supreme Court. (See Baviera vs Zoleta 2006)
‣
What are the remedies against the findings of the DOJ on probable cause?
‣
Petition for Certiorari under Rule 65 to the CA. (See Levis Strauss vs Lim 2008)
JURISDICTION OF THE COMMISSION ON ELECTIONS (COMELEC)
1987 CONSTITUTION; ARTICLE 9(C) — THE COMMISSION ON ELECTIONS
Sec. 2. The Commission on Elections shall exercise the following powers and functions:
(2) Exercise exclusive original jurisdiction over all contests relating to the elections, returns, and qualifications of all
elective regional, provincial, and city officials, and appellate jurisdiction over all contests involving elective municipal
officials decided by trial courts of general jurisdiction, or involving elective barangay officials decided by trial courts of
limited jurisdiction.
Decisions, final orders, or rulings of the Commission on election contests involving elective municipal and barangay
offices shall be final, executory, and not appealable.
(4) Deputize, with the concurrence of the President, law enforcement agencies and instrumentalities of the Government,
including the Armed Forces of the Philippines, for the exclusive purpose of ensuring free, orderly, honest, peaceful,
and credible elections. XXXXX
(6) File, upon a verified complaint, or on its own initiative, petitions in court for inclusion or exclusion of voters;
investigate and, where appropriate, prosecute cases of violations of election laws, including acts or omissions
constituting election frauds, offenses, and malpractices. XXXXXXX
BP 881 — OMNIBUS ELECTION CODE
Section 265. Prosecution. - The Commission shall, through its duly authorized legal officers, have the power, concurrent
with the other prosecuting arms of the government, to conduct preliminary investigation of all election offenses
punishable under this Code, and prosecute the same. (As amended by RA 9369 [2007])
‣
Does the Comelec has the exclusive power to investigate and prosecute cases of violations of election laws?
‣
NO. Due to the amendment to BP 881 by RA 9369 (2007), it now has concurrent jurisdiction with the DOJ or even the
Ombudsman, in the proper cases.
‣
SEE — Arroyo vs DOJ, G.R. No. 199082, July 23, 2013
‣
This is not the first time that the Court is confronted with the issue of whether the Comelec has the exclusive
power to investigate and prosecute cases of violations of election laws. In Barangay Association for National
Advancement and Transparency (BANAT) Party-List v. Commission on Elections, the constitutionality of Section 43
of RA 9369 had already been raised by petitioners therein and addressed by the Court. While recognizing the
Comelec’s exclusive power to investigate and prosecute cases under Batas Pambansa Bilang 881 or the Omnibus
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Election Code, the Court pointed out that the framers of the 1987 Constitution did not have such intention. This
exclusivity is thus a legislative enactment that can very well be amended by Section 43 of RA 9369. Therefore,
under the present law, the Comelec and other prosecuting arms of the government, such as the DOJ, now
exercise concurrent jurisdiction in the investigation and prosecution of election offenses.
‣
‣
The doctrine of concurrent jurisdiction means equal jurisdiction to deal with the same subject matter. Contrary to
the contention of the petitioners, there is no prohibition on simultaneous exercise of power between two
coordinate bodies. What is prohibited is the situation where one files a complaint against a respondent initially with
one office (such as the Comelec) for preliminary investigation which was immediately acted upon by said office
and the re-filing of substantially the same complaint with another office (such as the DOJ). The subsequent
assumption of jurisdiction by the second office over the cases filed will not be allowed. Indeed, it is a settled rule
that the body or agency that first takes cognizance of the complaint shall exercise jurisdiction to the
exclusion of the others.
Can two investigative agencies with concurrent jurisdiction create a joint committee and agree to conduct the
preliminary investigation simultaneously?
‣
YES. In this case, the Comelec and the DOJ themselves agreed that they would exercise their concurrent jurisdiction
jointly. Although the preliminary investigation was conducted on the basis of two complaints – the initial report of the
Fact-Finding Team and the complaint of Senator Pimentel – both complaints were filed with the Joint Committee.
Consequently, the complaints were filed with and the preliminary investigation was conducted by only one
investigative body. Thus, we find no reason to disallow the exercise of concurrent jurisdiction jointly by those given
such authority. This is especially true in this case given the magnitude of the crimes allegedly committed by
petitioners. The joint preliminary investigation also serves to maximize the resources and manpower of both the
Comelec and the DOJ for the prompt disposition of the cases. Notwithstanding the grant of concurrent jurisdiction,
the Comelec and the DOJ nevertheless included a provision in the assailed Joint Order whereby the resolutions of the
Joint Committee finding probable cause for election offenses shall still be approved by the Comelec in accordance
with the Comelec Rules of Procedure. (Arroyo vs DOJ 2013)
JURISDICTION OF THE PRESIDENTIAL COMMISSION ON GOOD GOVERNMENT (PCGG)
EXECUTIVE ORDER NO. 1 — CREATING THE PRESIDENTIAL COMMISSION ON GOOD GOVERNMENT
Sec. 2. The Commission shall be charged with the task of assisting the President in regard to the following matters:
(a) The recovery of all ill-gotten wealth accumulated by former President Ferdinand E. Marcos, his immediate family,
relatives, subordinates and close associates, whether located in the Philippines or abroad, including the takeover or
sequestration of all business enterprises and entities owned or controlled by them, during his administration, directly
or through nominees, by taking undue advantage of their public office and/or using their powers, authority, influence,
connections or relationship.
(b) The investigation of such cases of graft and corruption as the President may assign to the Commission from time to
time.
(c) The adoption of safeguards to ensure that the above practices shall not be repeated in any manner under the new
government, and the institution of adequate measures to prevent the occurrence of corruption.
Sec. 3. The Commission shall have the power and authority:
(a) To conduct investigation as may be necessary in order to accomplish and carry out the purposes of this order.
(b) To sequester or place or cause to be placed under its control or possession any building or office wherein any illgotten wealth or properties may be found, and any records pertaining thereto, in order to prevent their destruction,
concealment or disappearance which would frustrate or hamper the investigation or otherwise prevent the
Commission from accomplishing its task.
(c) To provisionally take over in the public interest or to prevent its disposal or dissipation, business enterprises and
properties taken over by the government of the Marcos Administration or by entities or persons close to former
President Marcos, until the transactions leading to such acquisition by the latter can be disposed of by the
appropriate authorities.
(d) To enjoin or restrain any actual or threatened commission of facts by any person or entity that may render moot and
academic, or frustrate, or otherwise make ineffectual the efforts of the Commission to carry out its tasks under this
order.
(e) To administer oaths, and issue subpoena requiring the attendance and testimony of witnesses and/or the production
of such books, papers, contracts, records, statement of accounts and other documents as may be material to the
investigation conducted by the Commission.
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(f) To hold any person in direct or indirect contempt and impose the appropriate penalties, following the same
procedures and penalties provided in the Rules of Court.
(g) To seek and secure the assistance of any office, agency or instrumentality of the government.
(h) To promulgate such rules and regulations as may be necessary to carry out the purpose of this order.
EO 14 AS AMENDED BY EO 14-A — DEFINING THE JURISDICTION OVER CASES INVOLVING THE ILL-GOTTEN
WEALTH OF FORMER PRESIDENT FERDINAND E. MARCOS, MRS. IMELDA R. MARCOS, MEMBERS OF THEIR
IMMEDIATE FAMILY, CLOSE RELATIVES, SUBORDINATES, CLOSE AND/OR BUSINESS ASSOCIATES, DUMMIES,
AGENTS AND NOMINEES
SECTION 1. Any provision of the law to the contrary notwithstanding, the Presidential Commission on Good Government,
with the assistance of the Office of the Solicitor General and other government agencies, is hereby empowered to file and
prosecute all cases investigated by it under Executive Order No. 1, dated February 28, 1986, and Executive Order No. 2,
dated March 12, 1986, as may be warranted by its findings.
SECTION 2. The Presidential Commission on Good Government shall file all such cases, whether civil or criminal, with the
Sandiganbayan, which shall have exclusive and original jurisdiction thereof.
SECTION 3. The civil suits to recover unlawfully acquired property under Republic Act No. 1379 or for restitution,
reparation of damages, or indemnification for consequential and other damages or any other civil actions under the Civil
Code or other existing laws filed with the Sandiganbayan against Ferdinand E. Marcos, Imelda R. Marcos, members of
their immediate family, close relatives, subordinates, close and/or business associates, dummies, agents and nominees,
may proceed independently of any criminal proceedings and may be proved by a preponderance of evidence.
The technical rules of procedure and evidence shall not be strictly applied to the civil cases filed hereunder.
SECTION 4. A witness may refuse on the basis of his privilege against self-incrimination, to testify or provide other
information in proceeding before the Sandiganbayan if the witness believes that such testimony or provision of
information would tend to incriminate him or subject him to prosecution. Upon such refusal the Sandiganbayan may order
the witness to testify or provide information.
The witness may refuse to comply with the order on the basis of his privilege against self-incrimination; but no testimony
or other information compelled under the order (or any information directly or indirectly derived from such testimony, or
other information) may be used against the witness in any criminal case, except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the order.
SECTION 5. The Presidential Commission on Good Government is authorized to grant immunity from criminal prosecution
to any person who provides information or testifies in any investigation conducted by such Commission to establish the
unlawful manner in which any respondent, defendant or accused has acquired or accumulated the property or properties
in question in any case where such information or testimony is necessary to ascertain or prove the latter's guilt or his civil
liability. The immunity thereby granted shall be continued to protect the witness who repeats such testimony before the
Sandiganbayan when required to do so by the latter or by the Commission.
SECTION 6. The time limitations provided for in Sections 2 and 6 of Republic Act No. 1379 regarding the filing of cases
and the rendition of judgments thereon shall not apply to the cases filed hereunder.
SECTION 7. The provisions of this Executive Order shall prevail over any laws or parts thereof, or the Rules of Court as
regards the investigation, prosecution, and trial of cases to recover the ill-gotten wealth accumulated by the persons
mentioned in Executive Orders Nos. 1 and 2.
PRESIDENTIAL COMMISSION ON GOOD GOVERNMENT RULES AND REGULATIONS
Sec. 7. Conduct of investigations. The Commission may conduct a hearing, after due notice to the party or parties
concerned within the purview of Executive Orders Nos. 1 and 2, to ascertain whether any particular asset, property or
enterprise constitutes ill-gotten wealth and to determine the appropriate action to be taken in order to carry out the
purposes of said Executive Orders.
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If the party concerned is in the Philippines, it will be sufficient to serve notice of the hearing on him personally or by
registered mail.
In case the party concerned is abroad or his whereabouts are unknown, the notice shall be published in two newspapers
of general circulation in the Philippines. The notice shall state the date, time and place of hearing, which shall not be
earlier than ten (10) days from the date of publication. A copy of the notice shall also be sent by registered mail to the
party concerned at his address abroad, if known.
Sec. 8. Hearing. The Commission, in the exercise of its powers to investigate or hear cases within its jurisdiction shall act
according to the requirements of due process and fairness, and shall not be strictly bound by the technical rules of
evidence. The hearing shall be open to the public.
Sec. 10. Findings of the Commission. Based on the evidence adduced, the Commission shall determine whether there is
reasonable ground to believe that the asset, property or business enterprise in question constitute ill-gotten wealth as
described in Executive Orders Nos. 1 and 2. In the event of an affirmative finding, the Commission shall certify the case to
the Solicitor General for appropriate action in accordance with law. Businesses, properties, funds and other assets found
to be lawfully acquired shall be immediately released and the writ of sequestration, hold/or freeze orders lifted
accordingly.
lawphi1.net
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RULE 110: PROSECUTION OF OFFENSES
INSTITUTION OF CRIMINAL ACTIONS
SECTION 1. Institution of criminal actions. — Criminal actions shall be instituted as follows:
(a)
For offenses where a preliminary investigation is required pursuant to section 1 of Rule 112, by filing the complaint
with the proper officer for the purpose of conducting the requisite preliminary investigation.
(b)
For all other offenses, by filing the complaint or information directly with the Municipal Trial Courts and Municipal
Circuit Trial Courts, or the complaint with the office of the prosecutor. In Manila and other chartered cities, the
complaint shall be filed with the office of the prosecutor unless otherwise provided in their charters.
The institution of the criminal action shall interrupt the running period of prescription of the offense charged unless
otherwise provided in special laws. (1a)
SECTION 15. Place where action is to be instituted. —
(a)
Subject to existing laws, the criminal action shall be instituted and tried in the court of the municipality or territory
where the offense was committed or where any of its essential ingredients occurred.
(b)
Where an offense is committed in a train, aircraft, or other public or private vehicle in the course of its trip, the
criminal action shall be instituted and tried in the court of any municipality or territory where such train, aircraft, or
other vehicle passed during its trip, including the place of its departure and arrival.
(c)
Where an offense is committed on board a vessel in the course of its voyage, the criminal action shall be instituted
and tried in the court of the first port of entry or of any municipality or territory where the vessel passed during such
voyage, subject to the generally accepted principles of international law.
(d)
Crimes committed outside the Philippines but punishable under Article 2 of the Revised Penal Code shall be
cognizable by the court where the criminal action is first filed. (15a)
RULE 112 — PRELIMINARY INVESTIGATION
Section 1. Preliminary investigation defined; when required. — Preliminary investigation is an inquiry or proceeding to
determine whether there is sufficient ground to engender a well-founded belief that a crime has been committed and the
respondent is probably guilty thereof, and should be held for trial.
Except as provided in section 7 of this Rule, a preliminary investigation is required to be conducted before the filing of a
complaint or information for an offense where the penalty prescribed by law is at least four (4) years, two (2) months and
one (1) day without regard to the fine. (1a)
PURPOSE OF A CRIMINAL ACTION
‣
Remember that the purpose of a criminal action is to determine the penal liability of the accused for having outraged the
state with his crime and, if he be found guilty, to punish him for it. In this sense, the parties to the action are the People of
the Philippines and the accused. The offended party is regarded merely as a witness for the state.
HOW CRIMINAL ACTIONS ARE INSTITUTED
1.
STEP 1 — DETERMINE FIRST WHETHER A PRELIMINARY INVESTIGATION IS REQUIRED
‣
The institution of a criminal action generally depends upon whether or not the offense is one which requires a
preliminary investigation (PI).
‣
Under Rule 112, Sec. 1, a preliminary investigation is to be conducted for offenses where the penalty prescribed by
law is AT LEAST 4 years, 2 months and 1 day.
‣
After determining whether a preliminary investigation (PI) is required or not, you can now determine where (before
what office) the criminal action should be filed
2.
STEP 2 — FILING OF THE CRIMINAL COMPLAINT
‣
NOTE — For this, you need to make distinction whether a PI is required or not, and whether the offense was
committed in Manila or in a chartered city or not.
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WHERE A PI IS REQUIRED — A criminal action is instituted by filing the complaint with the proper officer for the
purpose of conducting the requisite preliminary investigation
c.
‣
Who is the “proper officer”?
‣
‣
Remember the rules on jurisdiction of the investigative agencies, the following may conduct PIs depending on
the crime —
i.
Office of the Prosecutor under the DOJ
ii.
Ombudsman
iii.
COMELEC
NOTE — Prior to August 2005, MTC/MCTC judges can conduct PI, now such power has been withdrawn
WHERE A PI IS NOT REQUIRED —
d.
i.
Metro Manila and other chartered cities — The complaint shall be filed with the office of the prosecutor unless
otherwise provided in their charters.
ii.
Other areas —
(1)
By filing the complaint or information directly with the Municipal Trial Court and Municipal Circuit Trial Court,
or
(2)
By filing the complaint with the Office of the Prosecutor
‣
NOTE — There is no direct filing with the Metropolitan Trial Court because they are always in chartered cities.,
in which case it should be filed with the office of the prosecutor
PLACE/TERRITORY WHERE THE CRIMINAL ACTION IS TO BE INSTITUTED
‣
See Rule 110, Sec. 15 and discussion on Jurisdiction over the Territory (Venue)
‣
This pertains NOT to institution of criminal actions through a complaint but rather the actual filing of the information once
a complaint is filed and the case is ready to be filed in court
‣
RULE — The criminal action shall be instituted and tried in the court of the municipality or territory where either —
‣
1.
The offense was committed or
2.
Where any of its essential ingredients occurred
EXCEPT —
1.
Where an offense is committed in a train, aircraft, or other public or private vehicle in the course of its trip —
the criminal action shall be instituted and tried in the court of any municipality or territory where such train, aircraft, or
other vehicle passed during its trip, including the place of its departure and arrival.
2.
Where an offense is committed on board a vessel in the course of its voyage — the criminal action shall be
instituted and tried in the court of the first port of entry or of any municipality or territory where the vessel passed
during such voyage, subject to the generally accepted principles of international law.
3.
Crimes committed outside the Philippines but punishable under Article 2 of the Revised Penal Code — shall
be cognizable by the court where the criminal action is first filed. (15a)
4.
Other special laws (such as Art. 360 of the RPC, Human Security Act, etc.)
WHO CAN INSTITUTE CRIMINAL ACTIONS
1.
PUBLIC CRIMES — Anyone can institute
2.
PRIVATE CRIMES — Only the offended party or specified persons can institute (See Rule 110, Sec. 5)
a.
Adultery/concubinage — must be by the offended spouse and must implead both the offending spouse and his/her
paramour
b.
Abduction, seduction, acts of lasciviousness — must be by the offended party or her parents, grandparents,
guardian, or the State (in that order if she is a minor)
c.
Defamation which consists in the imputation of any of the offenses above — must be by the offended party
‣
NOTE — Minors can initiate the action themselves (especially if the offender is their relative), except when
incompetent or incapacitated, in which case, the parents, grandparents, or guardian may file the same.
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EFFECT OF THE INSTITUTION OF THE CRIMINAL ACTION ON THE PRESCRIPTIVE PERIOD
SECTION 1. Institution of criminal actions. — XXXXXXX
The institution of the criminal action shall interrupt the running period of prescription of the offense charged unless
otherwise provided in special laws. (1a)
REVISED PENAL CODE
Article 89. How criminal liability is totally extinguished. - Criminal liability is totally extinguished:
5. By prescription of the crime;
Article 90. Prescription of crime. - Crimes punishable by death, reclusion perpetua or reclusion temporal shall prescribe
in twenty years.
Crimes punishable by other afflictive penalties shall prescribe in fifteen years.
Those punishable by a correctional penalty shall prescribe in ten years; with the exception of those punishable by
arresto mayor, which shall prescribe in five years.
The crime of libel or other similar offenses shall prescribe in one year.
The crime of oral defamation and slander by deed shall prescribe in six months.
Light offenses prescribe in two months.
When the penalty fixed by law is a compound one, the highest penalty shall be made the basis of the application of the
rules contained in the first, second and third paragraphs of this article. (As amended by RA 4661, approved June 19,
1966).
Article 91. Computation of prescription of offenses. - The period of prescription shall commence to run from the day on
which the crime is discovered by the offended party, the authorities, or their agents, and shall be interrupted by the filing
of the complaint or information, and shall commence to run again when such proceedings terminate without the accused
being convicted or acquitted, or are unjustifiably stopped for any reason not imputable to him.
The term of prescription shall not run when the offender is absent from the Philippine Archipelago.
ACT NO. 3326 — AN ACT TO ESTABLISH PERIODS OF PRESCRIPTION FOR VIOLATIONS PENALIZED BY SPECIAL
ACTS AND MUNICIPAL ORDINANCES AND TO PROVIDE WHEN PRESCRIPTION SHALL BEGIN TO RUN
Section 1. Violations penalized by special acts shall, unless otherwise provided in such acts, prescribe in accordance
with the following rules: (a) after a year for offenses punished only by a fine or by imprisonment for not more than one
month, or both; (b) after four years for those punished by imprisonment for more than one month, but less than two years;
(c) after eight years for those punished by imprisonment for two years or more, but less than six years; and (d) after
twelve years for any other offense punished by imprisonment for six years or more, except the crime of treason, which
shall prescribe after twenty years. Violations penalized by municipal ordinances shall prescribe after two months.
Sec. 2. Prescription shall begin to run from the day of the commission of the violation of the law, and if the same be not
known at the time, from the discovery thereof and the institution of judicial proceeding for its investigation and
punishment.
The prescription shall be interrupted when proceedings are instituted against the guilty person, and shall begin to run
again if the proceedings are dismissed for reasons not constituting jeopardy.
Sec. 3. For the purposes of this Act, special acts shall be acts defining and penalizing violations of the law not included in
the Penal Code.
FACTORS TO CONSIDER IN PRESCRIPTION OF CRIMES
1. How long is the prescriptive period
2. When the prescription commences
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3. When prescription is suspended
4. How prescription is interrupted
‣
NOTE — One of the ways of how criminal liability is extinguished is through prescription. Prescription of felonies under
the RPC is governed by Art. 90 of the RPC. Prescription of criminal offenses under special laws is governed by Act No.
3326, in the absence of provisions of such special laws.
PERIOD OF PRESCRIPTION
1. Felonies under the Revised Penal Code — depends on the maximum imposable penalty of the felony involved —
a. Afflictive penalties — 15 years
b. Correctional penalties (except arresto mayor) — 10 years
c. Penalty is arresto mayor — 5 years
d. Libel and other similar offenses — 1 year
e. Oral defamation and slander by deed — 6 months
f.
Light penalties — 2 months
2. Criminal Offences punished by Special Laws — apply the proper prescriptive period under the special law concerned,
in the absence thereof, Act No. 3326 governs —
a.
Offenses punished only by a fine or by imprisonment for not more than 1 month, or both — 1 year
b.
Offenses punished by imprisonment for more than 1 month, but less than 2 years — 4 years
c.
Offenses punished by imprisonment for 2 years or more, but less than 6 years — 8 years
d.
Offences punished by imprisonment for 6 years or more — 12 years
e.
Treason — 20 years
f.
Violations penalized by municipal ordinances — 2 months
COMMENCEMENT OF THE PRESCRIPTION
1.
Felonies under the Revised Penal Code — For all criminal offenses, the period of prescription shall commence to run
from the day on which the crime is discovered by the offended party, the authorities, or their agents
‣
See Art. 91, RPC
2. Criminal Offences punished by Special Laws — Prescription shall begin to run from the day of the commission of the
violation of the law, and if the same be not known at the time, from the discovery thereof
‣
SEE — Presidential Ad Hoc Fact-Finding Committee on Behest Loans v. Desierto, G.R. No. 135715, April 13,
2011
‣
Generally, the prescriptive period shall commence to run on the day the crime is committed. That an aggrieved
person &quot;entitled to an action has no knowledge of his right to sue or of the facts out of which his right arises,&quot;
does not prevent the running of the prescriptive period.
‣
An exception to this rule is the &quot;blameless ignorance&quot; doctrine, incorporated in Section 2 of Act No. 3326.
Under this doctrine, &quot;the statute of limitations runs only upon discovery of the fact of the invasion of a right which
will support a cause of action. In other words, the courts would decline to apply the statute of limitations where the
plaintiff does not know or has no reasonable means of knowing the existence of a cause of action. Thus, we held
in a catena of cases, that if the violation of the special law was not known at the time of its commission, the
prescription begins to run only from the discovery thereof, i.e., discovery of the unlawful nature of the constitutive
act or acts.
SUSPENSION (OTHER THAN BY INTERRUPTION) OF PRESCRIPTION
1. Felonies under the Revised Penal Code — The term of prescription shall not run when the offender is absent from the
Philippine Archipelago.
2. Criminal Offenses punished by Special Laws — no similar provision like the RPC
‣
NOTE — The running of the prescription of an offense punished by a special law is NOT tolled by the absence of the
offender from Philippine soil. (Romualdez vs Marcelo 2006)
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INTERRUPTION OF THE PRESCRIPTIVE PERIOD
‣
RULE — ANY KIND OF INVESTIGATIVE PROCEEDING (WHETHER EXECUTIVE OR JUDICIAL) INSTITUTED AGAINST THE ACCUSED
WHICH MAY ULTIMATELY LEAD TO HIS PROSECUTION IS SUFFICIENT TO INTERRUPT THE RUNNING OF PRESCRIPTION
‣
‣
SALVADOR —When the wheels of justice begin to run, the prescriptive period is interrupted.
‣
Under the RPC, the period of prescription is interrupted by the filing of the complaint or information. The SC has
interpreted this to pertain to the filing a complaint with the proper officer for investigation.
‣
Since one way of instituting a criminal action is by filing a complaint with the proper officer for the purpose of
conducting the requisite PI for offenses where a PI is required, the filing of the complaint (with the office of the
prosecutor or the ombudsman) would interrupt the period of prescription.
‣
For offenses which a PI is not required, the filing of the information or complaint directly with the MTC and MCTC or
with the office of the prosecutor, shall likewise interrupt the period of prescription of the offense charged because it is
a mode by which a criminal action is instituted.
‣
NOTE — This rule covers both offenses under the RPC and Special Penal Laws which do not provide for their own
rules
EXCEPT — WHEN OTHERWISE PROVIDED IN SPECIAL LAWS
‣
Such as in the case of —
a. Violations of city or municipal ordinances
b. Cases falling under Summary Procedure
‣
In these cases the interruption of the prescriptive period only arises upon the institution of judicial proceedings which
is upon filing of the information in court. (See Act No. 3326, Sec. 2 and Zaldivia vs Reyes and Jadewell vs Lidua 2013)
‣
SEE — Zaldivia vs Reyes, G.R. No. 102342 July 3, 1992
‣
‣
Under Section 9 of the Rule on Summary Procedure, &quot;the complaint or information shall be filed directly in court
without need of a prior preliminary examination or preliminary investigation.&quot;Both parties agree that this provision
does not prevent the prosecutor from conducting a preliminary investigation if he wants to. However, the case shall
be deemed commenced only when it is filed in court, whether or not the prosecution decides to conduct a
preliminary investigation. This means that the running of the prescriptive period shall be halted on the date the
case is actually filed in court and not on any date before that.
‣
Our conclusion is that the prescriptive period for the crime imputed to the petitioner (violation of municipal
ordinance) commenced from its alleged commission on May 11, 1990, and ended two months thereafter, on July
11, 1990, in accordance with Section 1 of Act No. 3326. It was not interrupted by the filing of the complaint with
the Office of the Provincial Prosecutor on May 30, 1990, as this was not a judicial proceeding. The judicial
proceeding that could have interrupted the period was the filing of the information with the Municipal Trial Court of
Rodriguez, but this was done only on October 2, 1990, after the crime had already prescribed.
SEE — Jadewell Parking Systems vs Lidua, G.R. No. 169588, October 7, 2013
‣
For an offense covered by the Rules on Summary Procedure, the period of prescription is interrupted only by the
filing of the complaint or information in court. As it is clearly provided in the Rule on Summary Procedure that
among the offenses it covers are violations of municipal or city ordinances, it should follow that the charge against
the petitioner, which is for violation of a municipal ordinance of Rodriguez, is governed by that rule and not Section
1 of Rule 110. For violation of a special law or ordinance, the period of prescription shall commence to run from
the day of the commission of the violation, and if the same is not known at the time, from the discovery and the
institution of judicial proceedings for its investigation and punishment. The prescription shall be interrupted only by
the filing of the complaint or information in court and shall begin to run again if the proceedings are dismissed for
reasons not constituting double jeopardy.
‣
This interpretation is in consonance with the afore-quoted Act No. 3326 which says that the period of prescription
shall be suspended &quot;when proceedings are instituted against the guilty party.&quot; The proceedings referred to in
Section 2 thereof are &quot;judicial proceedings,&quot; contrary to the submission of the Solicitor General that they include
administrative proceedings. His contention is that we must not distinguish as the law does not distinguish. As a
matter of fact, it does.
‣
At any rate, the Court feels that if there be a conflict between the Rule on Summary Procedure and Section 1 of
Rule 110 of the Rules on Criminal Procedure, the former should prevail as the special law. And if there be a conflict
between Act No. 3326 and Rule 110 of the Rules on Criminal Procedure, the latter must again yield because this
Court, in the exercise of its rule-making power, is not allowed to &quot;diminish, increase or modify substantive rights&quot;
under Article VIII, Section 5(5) of the Constitution. Prescription in criminal cases is a substantive right.
‣
The failure of the prosecutor to seasonably file the Information is unfortunate as it resulted in the dismissal of the
case against the private respondents. It stands that the doctrine of Zaldivia is applicable to ordinances and their
prescription period. It also upholds the necessity of filing the Information in court in order to toll the period.
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‣
When does prescription run again after it has been interrupted?
‣
‣
It commences to run again when such proceedings terminate without the accused being convicted or acquitted, or
are unjustifiably stopped for any reason not imputable to him.
Is prescription interrupted even if the court where the action is later filed, is without jurisdiction (or even
dismissed without prejudice)?
‣
YES. The running the prescriptive period is interrupted with the filing of the action even if the court in which the action
was first filed is without jurisdiction
‣
‣
SEE — Arambulo vs Laqui, G.R. No. 138596. October 12, 2000 citing People vs Olarte, G.R. No. L-22465
February 28, 1967
‣
In the landmark case of People vs. Olarte, this Court speaking through Justice J.B.L. Reyes, finally resolved the
then conflicting views as to whether or not the filing of a complaint with the Municipal Trial Court for purposes
of preliminary investigation suspends the running of the prescriptive period for the crime.
‣
In view of this diversity of precedents, and in order to provide guidance for the Bench and Bar, this Court has
reexamined the question and, after mature consideration, has arrived at the conclusion that the true doctrine is,
and should be, the one established by the decisions holding that the filing of the complaint with the Municipal
Court, even if it be merely for purposes of preliminary examination or investigation, should, and does, interrupt
the period of prescription of the criminal responsibility, even if the court where the complaint or information
is filed can not try the case on the merits.
‣
Several reasons buttress this conclusion: first, the text of Article 91 of the Revised Penal code, in declaring that
the period of prescription shall be interrupted by the filing of the complaint or information without distinguishing
whether the complaint is filed in the court for preliminary examination or investigation merely, or for action on
the merits. Second , even if the court where the complaint or information is filed may only proceed to
investigate the case, its actuations already represent the initial step of the proceedings against the offender.
Third, it is unjust to deprive the injured party the right to obtain vindication on account of delays that are not
under his control. All that the victim of the offense may do on his part to initiate the prosecution is to file the
requisite complaint.
‣
And it is no argument that Article 91 also expresses that the interrupted prescription shall commence to run
again when such proceedings terminate without the accused being convicted or acquitted, thereby indicating
that the court in which the complaint or information is filed must have the power to convict or acquit the
accused. Precisely, the trial on the merits usually terminates in conviction or acquittal, not otherwise. But it is in
the court conducting a preliminary investigation where the proceedings may terminate without conviction or
acquittal, if the court should discharge the accused because no prima facie case had been shown.
‣
It is clear from the Olarte case that the filing of the complaint or information for purposes of preliminary
investigation represents the initial step of the proceedings against the offender. This is one of the reasons why
such filing is deemed as having interrupted the period of prescription for the prosecution of a crime. This
period of prescription commences to run again when the proceedings terminate without conviction or acquittal,
if the court (or prosecutor) should discharge the accused because no prima facie case has been shown.
‣
It is thus evident that petitioners first premise that the period of prescription commenced to run again when the
Quezon City prosecutors Office recommended the filing of a criminal complaint against her is incorrect. When
the City Prosecutor recommended the filing of libel charges against petitioner, the proceedings against her
were not terminated, precisely because a prima facie case for libel was found against her. Instead of
terminating the proceedings against petitioner, the resolution of the city prosecutor actually directed the
continuation of the proceedings against the petitioner by the filing of the appropriate information against her
and by the holding of trial on the merits. As such, when the information for libel was filed with the Metropolitan
Trial Court, the period of prescription for the crime was still suspended.
‣
Another important teaching in Olarte is that it is unjust to deprive the injured party of the right to obtain
vindication on account of delays that are not under his control. This is because in criminal prosecutions, the
only thing that the victim of the offense may do on his part to initiate the prosecution is to file the requisite
complaint.
‣
In the case at bench, private respondents were not remiss in their right to seek grievance against respondent
as they filed their complaint before the city prosecutor forty-two days after the alleged crime of libel occurred.
It was the Office of the City Prosecutor that committed an error when it filed the complaint with the
Metropolitan Trial Court.
What if the investigative proceedings are void, does it produce the effect of interruption of prescription?
‣
NO. (See Disini vs SB)
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What about offenses special laws which do not provide for their own prescriptive periods (meaning Act 3326
governs), is the prescriptive period interrupted only upon the institution of judicial proceeding? (considering that
Act 3326 expressly says that prescription shall begin to run from the day of the commission of the violation of the law, and
if the same be not known at the time, from the discovery thereof and the institution of judicial proceeding for its
investigation and punishment)?
‣
NO. It will still be tolled by any kind of investigative proceeding (whether executive or judicial) instituted against the
accused which may ultimately lead to his prosecution is sufficient to interrupt the running of prescription
‣
SEE — Panaguiton vs DOJ, G.R. No. 167571, November 25, 2008
‣
‣
‣
There is no question that Act No. 3326, appropriately entitled An Act to Establish Prescription for Violations of
Special Acts and Municipal Ordinances and to Provide When Prescription Shall Begin, is the law applicable to
offenses under special laws which do not provide their own prescriptive periods. We agree that Act. No. 3326
applies to offenses under B.P. Blg. 22. An offense under B.P. Blg. 22 merits the penalty of imprisonment of not less
than thirty (30) days but not more than one year or by a fine, hence, under Act No. 3326, a violation of B.P. Blg. 22
prescribes in four (4) years from the commission of the offense or, if the same be not known at the time, from the
discovery thereof. Nevertheless, we cannot uphold the position that only the filing of a case in court can toll
the running of the prescriptive period.
‣
It must be pointed out that when Act No. 3326 was passed on 4 December 1926, preliminary investigation of
criminal offenses was conducted by justices of the peace, thus, the phraseology in the law, &quot;institution of judicial
proceedings for its investigation and punishment,&quot; and the prevailing rule at the time was that once a complaint is
filed with the justice of the peace for preliminary investigation, the prescription of the offense is halted.\
‣
While it may be observed that the term &quot;judicial proceedings&quot; in Sec. 2 of Act No. 3326 appears before
&quot;investigation and punishment&quot; in the old law, with the subsequent change in set-up whereby the investigation of
the charge for purposes of prosecution has become the exclusive function of the executive branch, the term
&quot;proceedings&quot; should now be understood either executive or judicial in character: executive when it involves the
investigation phase and judicial when it refers to the trial and judgment stage. With this clarification, any kind of
investigative proceeding instituted against the guilty person which may ultimately lead to his prosecution should
be sufficient to toll prescription.
‣
Indeed, to rule otherwise would deprive the injured party the right to obtain vindication on account of delays that
are not under his control. In this case, the Petitioner 's filing of his complaint-affidavit before the Office of the City
Prosecutor on 24 August 1995 signified the commencement of the proceedings for the prosecution of the accused
and thus effectively interrupted the prescriptive period for the offenses they had been charged under B.P. Blg. 22.
SEE — Securities and Exchange Commission v. Interport Resources Corp., G.R. No. 135808, October 6, 2008
‣
While it may be observed that the term &quot;judicial proceedings&quot; in Sec. 2 of Act No. 3326 appears before&quot;
investigation and punishment&quot; in the old law, with the subsequent change in set-up whereby the investigation of
the charge for purposes of prosecution has become the exclusive function of the executive branch, the term
&quot;proceedings&quot; should now be understood either executive or judicial in character: executive when it involves the
investigation phase and judicial when it refers to the trial and judgment stage. With this clarification, any kind of
investigative proceeding instituted against the guilty person which may ultimately lead to his prosecution should
be sufficient to toll prescription.
‣
Indeed, to rule otherwise would deprive the injured party the right to obtain vindication on account of delays that
are not under his control.
‣
The prevailing rule is, therefore, that irrespective of whether the offense charged is punishable by the Revised
Penal Code or by a special law, it is the filing of the complaint or information in the office of the public prosecutor
for purposes of the preliminary investigation that interrupts the period of prescription. Consequently, prescription
did not yet set in because only five years elapsed from 1986, the time of the discovery of the offenses charged, up
to April 1991, the time of the filing of the criminal complaints in the Office of the Ombudsman
SEE — People vs Pangilinan, G.R. No. 152662, June 13, 2012
‣
In the old but oft-cited case of People v. Olarte, this Court ruled that the filing of the complaint in the Municipal
Court even if it be merely for purposes of preliminary examination or investigation, should, and thus, interrupt the
period of prescription of the criminal responsibility, even if the court where the complaint or information is filed
cannot try the case on the merits. This ruling was broadened by the Court in the case of Francisco, et.al. v. Court
of Appeals, et. al. when it held that the filing of the complaint with the Fiscals Office also suspends the running of
the prescriptive period of a criminal offense.
‣
Respondents contention that a different rule should be applied to cases involving special laws is bereft of merit.
There is no more distinction between cases under the RPC and those covered by special laws with respect to the
interruption of the period of prescription. The ruling in Zaldivia v. Reyes, Jr. is not controlling in special laws. In
Llenes v. Dicdican, Ingco, et al. v. Sandiganbayan, Brillante v. CA, and Sanrio Company Limited v. Lim, cases
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involving special laws, this Court held that the institution of proceedings for preliminary investigation against the
accused interrupts the period of prescription. In Securities and Exchange Commission v. Interport Resources
Corporation, et. al., the Court even ruled that investigations conducted by the Securities and Exchange
Commission for violations of the Revised Securities Act and the Securities Regulations Code effectively interrupts
the prescription period because it is equivalent to the preliminary investigation conducted by the DOJ in criminal
cases.
‣
In fact, in the case of Panaguiton, Jr. v. Department of Justice, which is in all fours with the instant case, this Court
categorically ruled that commencement of the proceedings for the prosecution of the accused before the Office of
the City Prosecutor effectively interrupted the prescriptive period for the offenses they had been charged under BP
Blg. 22. Aggrieved parties, especially those who do not sleep on their rights and actively pursue their causes,
should not be allowed to suffer unnecessarily further simply because of circumstances beyond their control, like
the accused delaying tactics or the delay and inefficiency of the investigating agencies.
PROSECUTION OF CRIMINAL ACTIONS; INTERVENTION OF THE OFFENDED PARTY
Section 5. Who must prosecute criminal actions. — All criminal actions either commenced by complaint or by information
shall be prosecuted under the direction and control of a public prosecutor. In case of heavy work schedule of the public
prosecutor or in the event of lack of public prosecutors, the private prosecutor may be authorized in writing by the Chief
of the Prosecution Office or the Regional State Prosecutor to prosecute the case subject to the approval of the court.
Once so authorized to prosecute the criminal action, the private prosecutor shall continue to prosecute the case up to the
end of the trial even in the absence of a public prosecutor, unless the authority is revoked or otherwise withdrawn. (as
amended by A.M. No. 02-2-07-SC effective May 1, 2002)
The crimes of adultery and concubinage shall not be prosecuted except upon a complaint filed by the offended spouse.
The offended party cannot institute criminal prosecution without including the guilty parties, if both alive, nor, in any case,
if the offended party has consented to the offense or pardoned the offenders.
The offenses of seduction, abduction and acts of lasciviousness shall not be prosecuted except upon a complaint filed by
the offended party or her parents, grandparents or guardian, nor, in any case, if the offender has been expressly pardoned
by any of them. If the offended party dies or becomes incapacitated before she can file the complaint, and she has no
known parents, grandparents or guardian, the State shall initiate the criminal action in her behalf.
The offended party, even if a minor, has the right to initiate the prosecution of the offenses of seduction, abduction and
acts of lasciviousness independently of her parents, grandparents, or guardian, unless she is incompetent or incapable of
doing so. Where the offended party, who is a minor, fails to file the complaint, her parents, grandparents, or guardian may
file the same. The right to file the action granted to parents, grandparents or guardian shall be exclusive of all other
persons and shall be exercised successively in the order herein provided, except as stated in the preceding paragraph.
No criminal action for defamation which consists in the imputation of the offenses mentioned above shall be brought
except at the instance of and upon complaint filed by the offended party. (5a)
The prosecution for violation of special laws shall be governed by the provisions thereof. (n)
Section 16. Intervention of the offended party in criminal action. — Where the civil action for recovery of civil liability is
instituted in the criminal action pursuant to Rule 111, the offended party may intervene by counsel in the prosecution of
the offense. (16a)
OCA CIRCULAR NO. 39-2002
The Supreme Court En Banc in its Resolution dated 10 April 2002, in A.M. No. 02-2-07-SC, RE: Proposed Amendments to
Section 5, Rule 110 of the Revised Rules of Criminal Procedure, Resolved to approve the amendment to Sec. 5, Rule 110
to read as follows:
&quot;Section 5. Who must prosecute criminal actions. — All criminal actions either commenced by complaint or by
information shall be prosecuted under the direction and control of a public prosecutor. In case of heavy work schedule of
the public prosecutor, or in the event of lack of public prosecutors, the private prosecutor may be authorized in writing by
the Chief of the Prosecution Office or the Regional State Prosecutor to prosecute the case subject to the approval of the
court. Once so authorized to prosecute the criminal action, the private prosecutor shall continue to prosecute the case up
to the end of the trial even in the absence of a public prosecutor, unless the authority is revoked or otherwise withdrawn.
xxx xxx xxx&quot;
The aforequoted resolution did not state the entire first (1st) paragraph of Section 5, Rule 110 of the Revised Rules of
Criminal Procedure resulting to confusion on the right of the offended party, any peace officer or public officer to
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prosecute the criminal cases before the Municipal Trial Courts or Municipal Circuit Trial Courts when the public
prosecutor is not available. Such right on the part of the offended party, peace officer or public officer to prosecute the
criminal case in the aforementioned courts is still in effect and not withdrawn. It is therefore necessary to state in toto the
first (1st) paragraph of Section 5, Rule 110 as amended by the Supreme Court Resolution dated 10 April 2002 in A.M. No.
02-2-07-SC as follows:
&quot;Section 5. Who must prosecute criminal actions. — All criminal actions either commenced by complaint or by
information shall be prosecuted under the direction and control of a public prosecutor. In case of heavy work schedule
of the public prosecutor, or in the event of lack of public prosecutors, the private prosecutor may be authorized in
writing by the Chief of the Prosecution Office or the Regional State Prosecutor to prosecute the case subject to the
approval of the court. Once so authorized to prosecute the criminal action, the private prosecutor shall continue to
prosecute the case up to the end of the trial even in the absence of a public prosecutor, unless the authority is
revoked or otherwise withdrawn. However, in Municipal Trial Courts or Municipal Circuit Trial Courts when the prosecutor
assigned thereto or to the case is not available, the offended party, any peace officer, or public officer charged with the
enforcement of the law violated may prosecute the case. This authority shall cease upon actual intervention of the
prosecutor or upon elevation of the case to the Regional Trial Court.
REVISED ADMNISRATIVE CODE
BOOK 4; TITLE 3; CHAPTER 12
SEC. 35. Powers and Functions. The Office of the Solicitor General shall represent the Government of the Philippines, its
agencies and instrumentalities and its officials and agents in any litigation, proceeding, investigation or matter requiring
the services of lawyers. x x x It shall have the following specific powers and functions:
(1) Represent the Government in the Supreme Court and the Court of Appeals in all criminal proceedings; represent the
Government and its officers in the Supreme Court and Court of Appeals, and all other courts or tribunals in all civil actions
and special proceedings in which the Government or any officer thereof in his official capacity is a party.
WHO MUST PROSECUTE THE CRIMINAL ACTION
‣
RULE — A CRIMINAL ACTION IS PROSECUTED UNDER THE DIRECTION AND CONTROL OF THE PUBLIC PROSECUTOR
‣
RATIONALE — This is because a criminal offense is an outrage against the sovereignty of the State, it necessarily
follows that a representative of the State shall direct and control the prosecution thereof. It is a cardinal principle that
an criminal actions either commenced by complaint or by information shall be prosecuted under the direction and
control of the fiscal. The institution of a criminal action depends upon the sound discretion of the fiscal. He may or
may not file the complaint or information, follow or not fonow that presented by the offended party, according to
whether the evidence in his opinion, is sufficient or not to establish the guilt of the accused beyond reasonable doubt.
The reason for placing the criminal prosecution under the direction and control of the fiscal is to prevent malicious or
unfounded prosecution by private persons. It cannot be controlled by the complainant. Prosecuting officers under the
power vested in them by law, not only have the authority but also the duty of prosecuting persons who, according to
the evidence received from the complainant, are shown to be guilty of a crime committed within the jurisdiction of
their office. They have equally the legal duty not to prosecute when after an investigation they become convinced that
the evidence adduced is not sufficient to establish a prima facie case. (Crespo vs Mogul)
‣
Even if there is a private prosecutor, the criminal action is still prosecuted under the direction and control of the public
prosecution. The private prosecutor is the counsel of the offended party
‣
Duties of the Public Prosecutor —
‣
‣
1.
Conduct PI
2.
Prosecute a case (Note: the prosecutor who conducted the PI will NOT be the same prosecutor who will
prosecute the case)
3.
Conduct inquest proceedings
Powers of the Public Prosecutor — The public prosecutor, in the exercise of his functions, has the power and
discretion to —
1.
Determine whether a prima facie case exists to charge the accused in court.
2.
Decide which of the conflicting testimonies should be believed, free from the interference and control of the
offended party
3.
Determine which witnesses to present in court, subject only to the right against self-incrimination
What if the Public Prosecutor is absent in the prosecution of the criminal action?
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The criminal action cannot proceed. The private prosecutor cannot proceed with the trial of the case. The hearing
will be cancelled. If the hearing continues despite his absence, the proceedings will be considered null and void.
‣
‣
‣
Violation of criminal laws is an affront to the People of the Philippines as a whole and not merely to the person
directly prejudiced, he being merely the complaining witness. It is on this account that the presence of a public
prosecutor in the trial of criminal cases is necessary to protect vital state interests, foremost of which is its interest
to vindicate the rule of law, the bedrock of peace of the people. Respondents act of allowing the presentation of
the defense witnesses in the absence of complainant public prosecutor or a private prosecutor designated for the
purpose is thus a clear transgression of the Rules. (Pinote vs Ayco 2005)
BUT — the public prosecutor may turn over the actual prosecution of the criminal case to the private
prosecutor, in the exercise of his discretion, but he may at any time, take over the actual conduct of the trial
‣
‣
In this case, the public prosecutor still has direction and control of the case and must still be present during the
hearing
EXCEPT — IN THESE CASES, A CRIMINAL ACTION MAY BE PROSECUTED EVEN WITHOUT THE PUBLIC PROSECUTOR —
1.
2.
When the private prosecutor is authorized by writing to do so (See Rule 110, Sec. 5 as amended by A.M. No.
02-2-07-SC)
‣
A private prosecutor may prosecute the criminal action up to the end of the trial even in the absence of the public
prosecutor if he is authorised to do so in writing.
‣
This written authorisation shall be given by either the Chief of the Prosecution Office or the Regional State
Prosecutor.
‣
The authorization however, must be approved by the Court.
‣
The written authorisation may be given either because the public prosecutor has a heavy work schedule or there is
a lack of public prosecutors.
‣
The authority may be revoked or withdrawn.
While generally, a criminal action in a MTC or MCTC shall also be prosecuted by the public prosecutor, in his
direction and control. However, when the prosecutor assigned is NOT available, the action may be prosecuted
by the following persons (OCA Circular No. 39-2002) —
a.
The offended party
b.
Any peace officer, or
c.
Public officer charged with the enforcement of the law violated
INTERVENTION OF THE OFFENDED PARTY; APPEARANCE OF A PRIVATE PROSECUTOR
‣
‣
RULE — WHERE THE CIVIL ACTION FOR RECOVERY OF CIVIL LIABILITY IS INSTITUTED IN THE CRIMINAL ACTION, THE OFFENDED
PARTY MAY INTERVENE BY COUNSEL IN THE PROSECUTION OF THE OFFENSE.
‣
Generally, the institution of the criminal action carries with it the institution of the civil action
‣
The appointment of a private prosecutor is done by the offended party and is the mode by which the latter intervenes
in the prosecution of the offense.
‣
A fundemental principle in criminal law is the rule that “every person criminally liable for a felony is also civilly liable
(Art. 100 of the RPC). Thus, generally a epson convicted of a crime is both criminally and civilly liable
‣
The civil liability for a crime includes restitution, reparation of the damage caused and indemnification for
consequential damages. (Art. 104 of the RPC)
‣
It is because of the existence of the civil liability involved in a crime, that the offended party is allowed to intervene in
the prosecution of the offense.
‣
It is erroneous for the trial court to consider the intervention of the offended party by counsel as merely a matter of
tolerance. Thus, where the private prosecution ha asserted its right to intervene in the proceedings, that right must be
respected. The right reserved by the Rules to the offended party is that of intervening for the sole purpose of enforcing
the civil liability born of the criminal act and not of demanding punishment of the accused. Such intervention,
moreover, is always subject to the direction and control of the public prosecutor. (Lee Pue Liong vs Chua Pue Chin
Lee 2013)
EXCEPT — In these cases, the offended party CANNOT intervene in the criminal action —
1.
When the offended party waives the civil action
2.
Reserves the right to institute it separately
3.
Institutes the civil action prior to the criminal action
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In these cases, the presence of a private prosecutor may be objected to by the public prosecutor.
PROSECUTION OF CRIMINAL CASES ON APPEAL
‣
RULE — IN CRIMINAL PROCEEDINGS ON APPEAL IN THE COURT OF APPEALS OR IN THE SUPREME COURT, THE AUTHORITY TO
REPRESENT THE PEOPLE IS VESTED SOLELY IN THE SOLICITOR GENERAL.
‣
‣
SEE — People vs Duca, G.R. No. 171175, October 30, 2009
‣
The OSG is the law office of the Government authorized by law to represent the Government or the People of the
Philippines before us and before the Court of Appeals in all criminal proceedings, or before any court, tribunal,
body, or commission in any matter, action, or proceeding which, in the opinion of the Solicitor General, affects the
welfare of the people as the ends of justice may require.
‣
Indeed, in criminal cases, as in the instant case, the Solicitor General is regarded as the appellate counsel of the
People of the Philippines and as such, should have been given the opportunity to be heard on behalf of the
People. The records show that the CA failed to require the Solicitor General to file his Comment on Ducas petition.
A copy of the CA Resolution dated May 26, 2004 which required the filing of Comment was served upon Atty.
Jaime Dojillo, Sr. (counsel for Duca), Atty. Villamor Tolete (counsel for private complainant Calanayan) and RTC
Judge Crispin Laron. Nowhere was it shown that the Solicitor General had ever been furnished a copy of the said
Resolution. The failure of the CA to require the Solicitor General to file his Comment deprived the prosecution of a
fair opportunity to prosecute and prove its case.
‣
The State, like the accused, is entitled to due process in criminal cases, that is, it must be given the opportunity to
present its evidence in support of the charge. The doctrine consistently adhered to by this Court is that a decision
rendered without due process is void ab initio and may be attacked directly or collaterally. A decision is
void for lack of due process if, as a result, a party is deprived of the opportunity to be heard. The assailed
decision of the CA acquitting the respondent without giving the Solicitor General the chance to file his comment
on the petition for review clearly deprived the State of its right to refute the material allegations of the said petition
filed before the CA. The said decision is, therefore, a nullity.
SEE — Villareal vs Aliga, G.R. No 166995, January 13, 2014
‣
‣
It is well settled that in criminal cases where the offended party is the State, the interest of the private complainant
or the private offended party is limited to the civil liability. Thus, in the prosecution of the offense, the
complainant's role is limited to that of a witness for the prosecution. If a criminal case is dismissed by the trial
court or if there is an acquittal, an appeal therefrom on the criminal aspect may be undertaken only by the State
through the Solicitor General. Only the Solicitor General may represent the People of the Philippines on appeal.
The private offended party or complainant may not take such appeal. However, the said offended party or
complainant may appeal the civil aspect despite the acquittal of the accused.
EXCEPT — ALL CASES ELEVATED TO THE SANDIGANBAYAN AND FROM THE SANDIGANBAYAN TO THE SUPREME COURT, THE
OFFICE OF THE OMBUDSMAN, THROUGH ITS SPECIAL PROSECUTOR SHALL REPRESENT THE PEOPLE OF THE PHILIPPINES
‣
SEE — People vs Sandiganbayan, G.R. No. 188165, December 11, 2013
‣
That only the Solicitor General may represent the People on appeal or certiorari in the Supreme Court and the
Court of Appeals in all criminal proceedings is the general rule, but the rule admits the exception concerning &quot;all
cases elevated to the Sandiganbayan and from the Sandiganbayan to the Supreme Court, the Office of the
Ombudsman, through its special prosecutor, shall represent the People of the Philippines, except in cases filed
pursuant to Executive Order Nos. 1, 2, 14 and 14-A, issued in 1986. More specifically, Section 4(c) of Republic Act
No. 8249 authorizes the exception: “In all cases elevated to the Sandiganbayan and from the Sandiganbayan to
the Supreme Court, the Office of the Ombudsman, through its special prosecutor, shall represent the People of the
Philippines”.
PROSECUTION OF PRIVATE CRIMES
‣
RULE — IN PRIVATE CRIMES, THE PROSECUTION CANNOT PROSECUTE A CRIMINAL ACTION WHERE NO COMPLAINT IS FILED BY
THE PROPER PARTY
‣
Private crimes and who must file the complaint —
1. Adultery and concubinage — complaint filed by the offended spouse
‣
NOTE — It must also be instituted against both parties. The offended party cannot institute criminal
prosecution without including both guilty parties
2. Seduction, abduction and acts of lasciviousness — complaint filed by the offended party or her parents,
grandparents or guardian
‣
NOTE — The offended party, even if a minor, has the right to initiate the prosecution of the offenses of
seduction, abduction and acts of lasciviousness independently of her parents, grandparents, or guardian,
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unless she is incompetent or incapable of doing so. Where the offended party, who is a minor, fails to file the
complaint, her parents, grandparents, or guardian may file the same.
‣
EXCEPT — If the offended party dies or becomes incapacitated before she can file the complaint, and she has
no known parents, grandparents or guardian, the State shall initiate the criminal action in her behalf.
3. Defamation (consisting in the imputation of the adultery, concubinage, seduction, abduction or acts of
lasciviousness) — complaint filed by the offended party
PROSECUTION OF CRIMINAL CASES BY SPECIAL AGENCIES UNDER SPECIAL LAWS
‣
RULE — THE PROSECUTION FOR VIOLATION OF SPECIAL LAWS SHALL BE GOVERNED BY THE PROVISIONS THEREOF
‣
For instance, a criminal charge for violation of the Securities RegulationC ode is a specialised dispute. Hence, by law,
it must first be referred to an administrative agency of special competence, which is the Securities and Exchange
Commission. (SEC vs Interport Resources Corp.)
THE COMPLAINT AND INFORMATION
Section 2. The Complaint or information. — The complaint or information shall be in writing, in the name of the People of
the Philippines and against all persons who appear to be responsible for the offense involved. (2a)
Section 3. Complaint defined. — A complaint is a sworn written statement charging a person with an offense, subscribed
by the offended party, any peace officer, or other public officer charged with the enforcement of the law violated. (3)
Section 4. Information defined. — An information is an accusation in writing charging a person with an offense,
subscribed by the prosecutor and filed with the court. (4a)
Section 6. Sufficiency of complaint or information. — A complaint or information is sufficient if it states the name of the
accused; the designation of the offense given by the statute; the acts or omissions complained of as constituting the
offense; the name of the offended party; the approximate date of the commission of the offense; and the place where the
offense was committed.
When an offense is committed by more than one person, all of them shall be included in the complaint or information. (6a)
Section 7. Name of the accused. — The complaint or information must state the name and surname of the accused or
any appellation or nickname by which he has been or is known. If his name cannot be ascertained, he must be described
under a fictitious name with a statement that his true name is unknown.
If the true name of the accused is thereafter disclosed by him or appears in some other manner to the court, such true
name shall be inserted in the complaint or information and record. (7a)
Section 8. Designation of the offense. — The complaint or information shall state the designation of the offense given by
the statute, aver the acts or omissions constituting the offense, and specify its qualifying and aggravating circumstances.
If there is no designation of the offense, reference shall be made to the section or subsection of the statute punishing it.
(8a)
Section 9. Cause of the accusation. — The acts or omissions complained of as constituting the offense and the qualifying
and aggravating circumstances must be stated in ordinary and concise language and not necessarily in the language
used in the statute but in terms sufficient to enable a person of common understanding to know what offense is being
charged as well as its qualifying and aggravating circumstances and for the court to pronounce judgment. (9a)
Section 10. Place of commission of the offense. — The complaint or information is sufficient if it can be understood from
its allegations that the offense was committed or some of the essential ingredients occurred at some place within the
jurisdiction of the court, unless the particular place where it was committed constitutes an essential element of the
offense or is necessary for its identification. (10a)
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Section 11. Date of commission of the offense. — It is not necessary to state in the complaint or information the precise
date the offense was committed except when it is a material ingredient of the offense. The offense may be alleged to
have been committed on a date as near as possible to the actual date of its commission. (11a)
Section 12. Name of the offended party. — The complaint or information must state the name and surname of the person
against whom or against whose property the offense was committed, or any appellation or nickname by which such
person has been or is known. If there is no better way of identifying him, he must be described under a fictitious name.
(a) In offenses against property, if the name of the offended party is unknown, the property must be described with such
particularity as to properly identify the offense charged.
(b) If the true name of the of the person against whom or against whose properly the offense was committed is thereafter
disclosed or ascertained, the court must cause the true name to be inserted in the complaint or information and the
record.
(c) If the offended party is a juridical person, it is sufficient to state its name, or any name or designation by which it is
known or by which it may be identified, without need of averring that it is a juridical person or that it is organized in
accordance with law. (12a)
Section 13. Duplicity of the offense. — A complaint or information must charge but one offense, except when the law
prescribes a single punishment for various offenses. (13a)
THE COMPLAINT AND INFORMATION
1.
COMPLAINT
‣
A complaint is a sworn written statement charging a person with an offense subscribed by the offended party, any
peace officer, or other public officer, charged with the enforcement of the law violated (Sec. 3, Rule 110)
‣
It is not a mere statement. It is a statement charging a person with an offense. As a statement, it must be “sworn” and
“written”.
‣
It is subscribed only by any of the following persons —
‣
2.
a.
The offended party
b.
Any peace officer
c.
Other public officer charged with the enforcement of the law violated
SALVADOR — Distinguished the “complaint” contemplated here in Sec. 2 with the “affidavit-complaint” filed with the
office of the prosecutor. The former is what is directly filed in court in the instances that it is allowed. The latter is
governed by the rules of the DOJ.
INFORMATION
‣
An Information is an accusation in writing charging a person with an offense subscribed by the prosecutor and filed
with the court. (Sec. 4, Rule 110)
‣
While an Information is an accusation in writing, it is not required to be “sworn” unlike a complaint. This is because the
prosecutor filing the information is acting under the oath of his office
‣
Only a public officer described by the Rules as a “prosecutor” is authorized to subscribe to the Information
‣
What if there is an infirmity in the signature or authority of the prosecutor?
‣
SALVADOR — The information must be signed and authorized by the head of the prosecution office (city or
provincial prosecutor) and not merely the assistant prosecutor. If it is not properly authorized, this is a ground to
quash the information.
‣
RIANO —It is a valid information signed by a competent officer which, among other requisites, confers jurisdiction
on the court over the person of the accused and the subject-matter of the accusation. Thus, an infirmity in the
information, such as lack of authority of the officer signing it, cannot be cured by silence, acquiescence, or even
by express consent. (Cudia vs Court of Appeals) If the original information was signed and filed by one who had no
authority to sign and file the same, the dismissal of the information would not be a bar to a subsequent
prosecution under a subsequent valid information. Jeopardy does not attach where an accused pleads guilty to a
defective indictment. It was thus held that, it is a valid information signed by a competent officer which, among
other requisites, confers jurisdiction on the court over the person of the accused and the subject-matter of the
accusation. In consonance with this view, an infirmity of the information, such as the lack of authority of the officer
signing it, cannot be cured by silence, acquiescence, or even by express consent. (Cudia vs CA). Such lack of
authority on the part of the officer is a ground for the quash of the information. (Sec. 3[d], Rule 117)
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COMPLAINT
INFORMATION
Required
Not required
Requirement of an
“oath”
Who subscribes to it
1.
The offended party
Only the prosecutor
2.
Any peace officer
3.
Other public officer charged with
the enforcement of the law
violated
IN WHOSE NAME AN INFORMATION IS FILED
‣
The complaint and information are NOT filed in the name of a private person. It is filed in the name of the People of the
Philippines and is filed against all persons who appear to be responsible for the offense involved (Sec. 2, Rule 110)
‣
Private offended party have limited roles in criminal cases. They are only witnesses for the prosecution.
‣
Thus, a private offended party may not appeal the dismissal of a criminal case or the acquittal of the accused because
the aggrieved party is the People of the Philippines. However, he may appeal the civil aspect of the case and may,
thus, file a special civil action for certiorari questioning the decision/action of the court on jurisdictional grounds. In
doing so, he is acting in his own personal capacity.
SUFFICIENCY OF THE INFORMATION
‣
RULE — A COMPLAINT OR AN INFORMATION IS DEEMED SUFFICIENT IF IT CONTAINS THE FOLLOWING —
1.
The name of the accused; if the offense is committed by more than one person, all of them shall be included in the
complaint or information
2.
The designation of the offense given by statute
3.
The acts or omissions complained of as constituting the offense
4.
The name of the offended party
5.
The approximate date of the commission of the offense, and
6.
The place where the offense was committed
‣
TEST — The test is whether the crime is described in intelligible terms with such particularity as to apprise the
accused with reasonable certainty, of the offense charged as to enable the accused to adequately prepare for his
defense
‣
RATIONALE — The purpose of the requirement for the information’s validity and sufficiency is to enable the accused to
suitably prepare for his defense, since he is presumed to have no independent knowledge of the facts that constitute the
offense. It is based on the constitutional right of the accused to be informed of the nature and cause of the accusation
against him.
‣
How does the accused question the insufficiency of the information?
‣
He must file a motion to quash, otherwise the defect is deemed waived
‣
The sufficiency of an information may be assailed but the right to question the sufficiency of the same is not absolute.
An accused is deemed to have waived this right if he fails to object upon his arraignment or during trial. In either case,
evidence presented during trial can cure the defect in the information.
‣
An accused is deemed to have waiver his right to assail the sufficiency of the information when he voluntarily entered
a plea when arraigned and participate in the trial.
ELEMENTS OF THE COMPLAINT AND INFORMATION (EXPOUNDED)
1.
THE NAMES OF THE ACCUSED
‣
If the offense is committed by more than one person, all of them shall be included in the complaint or information
‣
Sec. 7 of Rule 110 establishes the following rules in designating the name of the accused —
a.
The complaint or information must state the name and surname of the accused or any appellation or nickname by
which he has been or is known
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c.
‣
2.
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If his name cannot be ascertained, he must be described under a fictitious name. A description of the accused
under a fictitious name must be accompanied by a statement that his true name is unknown
If later his true name is disclosed by him or becomes known in some other manner, his true name shall be
inserted in the complaint or information and in the records of the case
A mistake in the name of the accused is not equivalent, and does not necessarily amount to, a mistake in the identity
of the accused, especially when sufficient evidence is adduced to show that the accused is pointed to as one of the
perpetrators of the crime. However, the identity of the accused must be proven. (People vs Amodia)
THE DESIGNATION OF THE OFFENSE GIVEN BY STATUTE
‣
It is the allegations in the information that determine the nature of the offense, and NOT the technical name given by
the public prosecutor in the preamble of the Information.
‣
The real question for the accused is not whether he committed a crime given in the law some technical and specific
name, but did he perform the acts alleged in the body of the information in the manner therein set forth
‣
The specific acts of the accused do not have to be described in detail in the information as it is enough that the
offense be described with sufficient particularity to make sure the accused fully understands what he is being charged
with.
‣
TEST — The particularity must be such that a person of ordinary intelligence knows what the charge is with
reasonable certainty as to enable him the accused to prepare for his defense.
‣
For an information to be sufficient, it must validly charge an offense. Whether an information validly charges an
offenses depends on whether the material facts alleged in the complaint or information shall establish the essential
elements of the offense charged. (Miguel vs Sandiganbayan)
‣
An information is fatally defective when it is clear that it does not really charge an offense or when an essential
element of the crime has not been sufficiently alleged.
‣
An information is valid as long as it distinctly states the statutory designation of the offense and the acts or omissions
constitutive thereof. In other words, if the offense is stated in such a way that a person of ordinary intelligence may
immediately know what is meant, and the court can decide the matter according to law, the inevitable conclusion is
that the information is valid. It is not necessary to follow the language of the statute in the information. The information
will be sufficient if it describes the crime defined by law. Applying the foregoing, the inescapable conclusion is that the
first information is valid inasmuch as it sufficiently alleges the manner by which the crime was committed. Verily the
purpose of the law, that is, to apprise the accused of the nature of the charge against them, is reasonably complied
with. (Lasoy vs Zenarosa 2005)
‣
In designating the offense, the following rules must be observed —
‣
‣
a.
The designation of the offense requires, as a rule, that the name given to the offense by statute must be stated in
the complaint or information.
b.
If the statute gives no designation to the offense, then reference must instead be made to the section or
subsection punishing it
c.
To be included in the complete designation of the offense is an averment of the acts or omissions constituting the
offense.
d.
The complaint or information must specify the qualifying and aggravating circumstances of the offense
What is the effect of failure to designate the offense by the statute or failure to mention the legal provision
violated or failure to specify the correct crime?
‣
No effect, as long as the factual allegations in the information sufficiently specify the offense committed
‣
The failure to designate the offense by the statute or to mention the specific provision penalising the act or an
erroneous specification on the law violated does NOT vitiate the information if the facts alleged clearly recite the
facts constituting the crime charged. (Malto vs People)
‣
The sufficiency of an information is not negated by an incomplete or defective information of the crime in the
caption or other parts of the information but by the narration of facts and circumstances when adequately depicts
a crime and sufficiently apprises the accused of the nature and cause of the accusation against him.
‣
There is no rule which specifically requires that the information must state the particular law under which the
accused is charged in order for it to be considered sufficient and valid. (Licayco vs People)
What is the effect of failure to state the qualifying and aggravating circumstances?
‣
It cannot be considered and taken against the accused, even if proven during trial.
‣
Every information must state the qualifying and aggravating circumstances attending the commission of the crime
for them to be considered in the imposition of the penalty. If these circumstances were not alleged, the accused
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cannot be held liable or cannot be prejudiced. It would be a denial of the right of the accused to be informed of the
charges against him and consequently, a denial of due process.
‣
‣
3.
NOTE — The qualifying circumstances need not be preceded by descriptive words such as “qualifying” or
“qualified by” to properly qualify an offense. It is the specific allegations of an attendant circumstances which adds
the essential element raising the crime to a higher category.
In alleging qualifying and aggravating circumstances, is the designation of “treachery”, without any further
explanation, sufficient?
‣
The allegation of “treachery” in the Information is sufficient. Jurisprudence is replete with cases wherein we found
the allegation of treachery sufficient without any further explanation as to the circumstances surrounding it.
(People vs Batin 2007)
‣
BUT SEE — Treachery must be sufficiently averred in the information; mere use of term “treachery” is not a
sufficient averment for it is a conclusion of law. The use of the term treachery does not constitute a sufficient
averment, for that term, standing alone, was nothing but a conclusion of law, not an averment of a fact. In short,
the particular acts and circumstances constituting treachery as an attendant circumstance in murder were missing
from the informations. (People v. Valdez 2013)
THE ACTS OR OMISSIONS COMPLAINED OF AS CONSTITUTING THE OFFENSE (CAUSE OF ACCUSATION)
‣
The character of the crime is determined neither by the caption or preamble of the information nor by the specification
of the provisions of law alleged to have been violated, they being conclusions of law, but by the recital of the ultimate
facts and circumstances in the information.
‣
‣
The allegations of facts constituting the offense charged are substantial matters and an accused’s right to question his
conviction based on facts not alleged in the information cannot be waived. No matter how conclusive and convincing
the evidence of guilt may be, an accused cannot be convicted of any offense unless it is charged in the information on
which he is tried or is necessarily included therein.
‣
‣
Thus, even if the designation of the crime in the information was defective, what is controlling is the allegation of
the facts in the information that comprises a crime and adequately describes the nature and cause of the
accusation against the accused.
The rule is that a variance between the allegation in the information and proof adduced during trial shall be fatal to
the criminal case if it is material and prejudicial to the accused so much so that it affects his substantial rights.
In informing the acccused of the cause of accusation against him, it is not necessary to employ words used in the
statute alleged to have been violated. It is sufficient for the complaint or information to use ordinary and concise
language sufficient to enable a person of common understanding to know the following —
a.
The offense being charged
b.
The acts or omissions complained of as constituting the offense, and
c.
The qualfiying and aggravating circumstances
‣
The cause of accusation in criminal cases is the equivalent of the cause of action in civil cases
‣
The requirement of the law for this purpose is that the cause of accusation should be in a language that is understood
by the accused, because the same information where the cause of accusation is alleged will be read to the accused
during arraignment.
‣
What if there are multiple offenses, can they be all included in one complaint or information? (Duplicity of the
offense)
‣
NO. A complaint or information must charge only one offense. Joinder of distinct offenses in the cumulative or
alternative is prohibited.
‣
RATIONALE — The rationale behind the rule prohibiting duplicitous complaints or ifnoramtions is to give the
accused the necessary knowledge of the charge against him and enable him to sufficiently prepare for his
defense. The state should not heap upon the accused two or more charges which might confuse him in his
defense. (People vs CA 2015)
‣
EXCEPT — More than one offense may, however, be charged when the law prescribes a single punishment for
various offenses (Sec. 13, Rule 110)
‣
‣
‣
Such as in case of complex, compound, special complex crimes, or continued crimes
BUT — an objection must be timely interposed whoever a complaint or information charges more than one
offense. Failure of the accused to interpose an objection on the ground of duplicity constitutes waiver (People vs
Tabio)
What if there are multiple counts of the crime (multiple counts of homicide or rape) can it be contained in one
information only?
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NO. Each count must be contained in a distinct information from the others. Thus, every count must have a
separate and distinct information. This is because each count is considered a distinct offense.
NAME OF THE OFFENDED PARTY
‣
The complaint or information must state either —
a.
The name and surname of the offended party
b.
Any appellation or nickname by which such person has been or is known; or
c.
A fictitious name — if there is no better way of identifying him, but if later on, the true name of the offended party
is disclosed or ascertained, the court must cause such true name to be inserted (Sec. 12, Rule 110)
‣
If the offended party is a juridical person — it is sufficient to state its name or any name or designation by which it
is known or by which it may be identified, without need of averring that it is a juridical person or that it is organised in
accordance with law
‣
In offenses against property — if the name of the offended party is unknown, the property must be described with
such particularity as to properly identify the offense charged.
‣
In cases against property, the designation of the name of the offended party is not absolutely indispensable for as
long as the criminal act charged in the complaint or information can be properly identified. (Sayson vs People)
‣
SEE — Senador vs People (2013)
‣
In crimes against property, observe the following rules in the designation of the name of the offended party —
a.
Property involved is generic and not identifiable (such as money) — an error in the designation of the
offended party is fatal and would result in an acquittal
b. Property is specific and identifiable — an error in the designation of the offended party is immaterial
5.
APPROXIMATE DATE OF THE COMMISSION OF THE OFFENSE
‣
It is not necessary to state in the complaint or information the “precise” date the offense was committed. The
“approximate” date is sufficient.
‣
It is not necessary to state the precise date when the offense was committed, except when it is a material ingredient
thereof. The offense may be alleged to have been committed on a date as near as possible to the actual date of its
commission. Here, the date is not a material ingredient of the crime, not having been committed on one day alone, but
rather within a period of time ranging from 20 September 1995 to 5 March 1998. Hence, stating the exact dates of the
commission of the crime is not only unnecessary, but impossible as well. That the Information alleged a date and a
period during which the crime was committed was sufficient, because it duly informed petitioners that before and until
5 March 1998, over nine million pesos had been taken by Gonzales as a result of petitioners’ acts. (Bacasmas vs
Sandiganbayan 2013)
‣
The offense may thus be alleged to have been committed on a date as near as possible to the actual date
(approximate date) of its commission.
‣
EXCEPT — when the date of commission is a material element of the offense. (Sec. 11, Rule 110)
‣
6.
Such as — in infanticide or election offenses
PLACE WHERE THE OFFENSE WAS COMMITTED
‣
This pertains to the jurisdiction over the territory by the court where the complaint or information is filed
‣
The allegations where the offense was committed vests jurisdiction as this is how jurisdiction over the territory is
determined
‣
The statement of the place of commission of an offense is sufficient if it can be understood from the allegations of the
complaint or information that the offense was committed or some of its essential elements occurred at some place
within the jurisdiction of the court (Sec. 10, Rule 110)
‣
Example — “murder committed within the territorial jurisdiction of the court”
‣
EXCEPT — When the place of commission is a material element of the offense, in which case, it must be
specifically be alleged.
‣
Such as — for violation of domicile or trespass to dwelling committed in the the house of the accused at #51
Sampaloc Street, City of Manila
AMENDMENT OR SUBSTITUTION OF THE INFORMATION
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Section 14. Amendment or substitution. — A complaint or information may be amended, in form or in substance, without
leave of court, at any time before the accused enters his plea. After the plea and during the trial, a formal amendment
may only be made with leave of court and when it can be done without causing prejudice to the rights of the accused.
However, any amendment before plea, which downgrades the nature of the offense charged in or excludes any accused
from the complaint or information, can be made only upon motion by the prosecutor, with notice to the offended party
and with leave of court. The court shall state its reasons in resolving the motion and copies of its order shall be furnished
all parties, especially the offended party. (n)
If it appears at any time before judgment that a mistake has been made in charging the proper offense, the court shall
dismiss the original complaint or information upon the filing of a new one charging the proper offense in accordance with
section 19, Rule 119, provided the accused shall not be placed in double jeopardy. The court may require the witnesses
to give bail for their appearance at the trial. (14a)
RULE 119 — TRIAL
Section 19. When mistake has been made in charging the proper offense. — When it becomes manifest at any time
before judgment that a mistake has been made in charging the proper offense and the accused cannot be convicted of
the offense charged or any other offense necessarily included therein, the accused shall not be discharged if there
appears good cause to detain him. In such case, the court shall commit the accused to answer for the proper offense and
dismiss the original case upon the filing of the proper information. (11a)
RULES OF CIVIL PROCEDURE
RULE 10 — AMENDMENT AND SUPPLEMENTAL PLEADINGS
Section 1. Amendments in general. — Pleadings may be amended by adding or striking out an allegation or the name of
any party, or by correcting a mistake in the name of a party or a mistaken or inadequate allegation or description in any
other respect, so that the actual merits of the controversy may speedily be determined, without regard to technicalities,
and in the most expeditious and inexpensive manner. (1)
HOW AMENDMENT OF THE INFORMATION IS DONE
‣
An amendment is the correction of an error or an omission in a complaint or an information.
‣
See Rule 10, Sec 1 of the Rules on Civil Procedure on how it is done
WHEN AMENDMENT OF THE INFORMATION IS ALLOWED
1.
AMENDMENT BEFORE PLEA
‣
Formal and substantial amendments — allowed without need for leave of court
‣
EXCEPT — leave of court is required which must be obtained by motion by the prosecutor with notice to the offended
party, if either —
a.
The amendment downgrades the nature of the offense charged
b.
The amendment excludes any accused from the complaint or information
‣
2.
NOTE — In this case, in resolving the motion to amend, the court is required state its reasons in resolving the
motion and copies of its order shall be furnished all parties, especially the offended party.
AMENDMENT AFTER PLEA
Formal amendments — allowed, but only if —
a.
i.
Leave of court is secured
ii.
The amendment does NOT cause prejudice to the rights of the accused
b.
Substantial amendments — NOT allowed
‣
EXCEPT — when it is beneficial to the accused (Ricarza vs CA)
HOW TO DETERMINE WHETHER AN AMENDMENT IS FORMAL OR SUBSTANTIAL
‣
TEST — The tests as to whether a defendant is prejudiced by the amendment are —
1.
Whether the amendment changes the nature of the crime or affects the essence of the offense
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3.
‣
RULE 110: PROSECUTION OF OFFENSES
Whether a defense under the information as it originally stood would be available after the amendment is
made; and
Whether any evidence, the defendant might have, would be equally applicable to the information in one as in
the other
Substantial matters consists —
1. The recital of facts constituting the offense charged
2. Facts determinative of the jurisdiction of the court (Mendez vs People 2014)
‣
Examples for merely formal amendments which do NOT prejudice the rights of the accused —
1.
If it did not alter the basis of the charge in both informations, nor did it result in any prejudice to the other party. More
so if the documentary evidence involved remain the same, and all are available to the other party before trial. (Ricarze
vs CA)
2.
An amendment which does not change the nature of the crime alleged does not affect the essence of the offense or
cause surprise or deprive the accused of an opportunity to meet the new averment had each been held to be one of
form and not of substance. (Ricarze vs CA)
3.
Amendments that do not charge another offense different from that charged in the original one or do not alter the
prosecutions theory of the case so as to cause surprise to the accused and affect the form of defense he has or will
assume are considered merely as formal amendments. (Mendez vs People 2014)
4.
New allegations which relate only to the range of the penalty that the court might impose in the event of conviction
5.
An amendment which does not charge another offense different or distinct from that changed in the original one
6.
Additional allegations which do not alter the prosecution’s theory of the case so as toques surprise to the accused
and affect the form of defense he has or will assume
7.
Mere change of the date of the commission of the crime, if the disparity is not great such as if it was only a month.
(Kummer vs People) But an amendment of a date involving great disparity such as from 1964 to 1969 is so great as to
defy approximation in the commission of one and the same offense. (People vs Reyes)
8.
An amendment which does not adversely affect any substantial right of the accused
9.
An amendment that merely adds specifications to eliminate vagueness in the information and not to introduce new
and material facts, and merely states with additional precision something which is already contained in the original
information and which adds nothing essential for conviction for the crime charged
10. Changing the offense in the caption and the opening paragraph in the information from homicide to murder even after
arraignment and plea when there was no change in the recital of facts constituting the offense charged (Pacoy vs
Cajigal)
11. Adding habitual delinquency and recidivism in the original information is a mere formal amendment since it only
relates to the range of the penalty that the court might impose in the event of conviction. It did not have the effect of
charging an offense different from the one charged in the information or of changing the court’s jurisdiction. (Almeda
vs Judge Villaluz)
12. Changing the offense from frustrated murder to consummated murder, since what is involved is not a variance in the
nature of different offenses charged, but only a change in the stage of execution of the same offense. (Teehankee vs
Madayag)
13. Amendment to include an aggravating circumstance which merely serves to increase the penalty and not charge a
new offense. (People vs Degamo)
14. Amendment to merge four informations for illegal recruitment into one information for illegal recruitment in a large
scale is merely formal and it does not prejudice the rights of the accused. (Fronda-Baggao vs People)
15. The insertion of the real name of the accused (People vs Padica)
16. The inclusion of an additional accused with the allegation that the additional accused acted in conspiracy with the
original accused, is only an amendment in form. There was no change in the prosecution’s theory that the original
accused shot the victims. His participation as principle in the crime charged could not be prejudiced by the proposed
amendments. (People vs CA)
17. The additional allegation of conspiracy is only a formal amendment where the participation of the accused as a
principal is not affected. (Buhat vs CA)
18. An amendment is only in form when it merely adds specifications to eliminate vagueness in the information and does
not introduce new and material facts. Amendment of an information after the accused has pleaded thereto is allowed,
if the amended information merely states with additional precision something which is already contained in the
original information and which, therefore, adds nothing essential for conviction for the crime charged. (Cabo vs
Sandiganbayan 2006)
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NOTE — The current trend of jurisprudence seems to be liberal in allowing amendments as merely formal and not
prejudicial to the accused.
SUBSTITUTION OF THE INFORMATION
‣
NOTE — Distinguish substitution from amendment
‣
RULE — AN INFORMATION MAY BE SUBSTITUTED IF IT APPEARS AT ANY TIME BEFORE JUDGMENT THAT A MISTAKE HAS BEEN
MADE IN CHARGING THE PROPER OFFENSE
‣
In such case, the court shall dismiss the original complaint or information once the new one charging the proper
offense is filed provided the accused will not be placed in double jeopardy
‣
NOTE — The dismissal of the original complaint or information is subject to the provisions of Sec. 19 of Rule 119.
Under this provision, if it becomes manifest at any time before judgment that the accused cannot be convicted of the
offense charged or of any other offense necessarily included therein, as when a mistake has been made in charging
the proper offense, the following rules should be observed—
1.
The court shall commit the accused to answer for the proper offense by requiring the filing of the proper
information.
2.
The accused shall not be discharged if there appears good cause to detain him.
3.
After the proper information is filed, the court shall dismiss the original case.
AMENDMENT VS SUBSTITUTION
1.
Amendment is proper — where the second information involves the same offense, or an offense which necessarily
includes or is necessarily included in the first information, an amendment of the information is sufficient
2.
Substitution is proper — where the new information charges an offense which is distinct and different from that initially
charged, a substitution is the proper recourse.
‣
TEST — There is identity between the two offenses when the evidence to support a conviction for one offense would be
sufficient to warrant a conviction for the other, or when the second offence is exactly the same as the first, or when the
second offense is an attempt to commit or a frustration of, or when it necessarily includes or is necessarily included in,
the offense charged in the first information.
JURISPRUDENCE ON AMENDMENTS AND SUBSTITUTION OF THE INFORMATION
‣
SEE — Pacoy vs Cajigal, G.R. No. 157472, September 28, 2007 (Read this case, it explains a lot, doctrine quoted
below)
‣
‣
A distinction shall be made between amendment and substitution under Section 14, Rule 110. For this purpose,
Teehankee v. Madayag is instructive, viz: The first paragraph provides the rules for amendment of the information or
complaint, while the second paragraph refers to the substitution of the information or complaint. It may accordingly be
posited that both amendment and substitution of the information may be made before or after the defendant pleads,
but they differ in the following respects:
1.
Amendment may involve either formal or substantial changes, while substitution necessarily involves a substantial
change from the original charge;
2.
Amendment before plea has been entered can be effected without leave of court, but substitution of information
must be with leave of court as the original information has to be dismissed;
3.
Where the amendment is only as to form, there is no need for another preliminary investigation and the retaking of
the plea of the accused; in substitution of information, another preliminary investigation is entailed and the
accused has to plead anew to the new information; and
4.
An amended information refers to the same offense charged in the original information or to an offense which
necessarily includes or is necessarily included in the original charge, hence substantial amendments to the
information after the plea has been taken cannot be made over the objection of the accused, for if the original
information would be withdrawn, the accused could invoke double jeopardy. On the other hand, substitution
requires or presupposes that the new information involves a different offense which does not include or is not
necessarily included in the original charge, hence the accused cannot claim double jeopardy.
In determining, therefore, whether there should be an amendment under the first paragraph of Section 14, Rule 110, or
a substitution of information under the second paragraph thereof, the rule is that where the second information
involves the same offense, or an offense which necessarily includes or is necessarily included in the first information,
an amendment of the information is sufficient; otherwise, where the new information charges an offense which is
distinct and different from that initially charged, a substitution is in order.
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There is identity between the two offenses when the evidence to support a conviction for one offense would be
sufficient to warrant a conviction for the other, or when the second offense is exactly the same as the first, or when the
second offense is an attempt to commit or a frustration of, or when it necessarily includes or is necessarily included
in, the offense charged in the first information. In this connection, an offense may be said to necessarily include
another when some of the essential elements or ingredients of the former, as this is alleged in the information,
constitute the latter. And, vice-versa, an offense may be said to be necessarily included in another when the essential
ingredients of the former constitute or form a part of those constituting the latter.
‣
In the present case, the change of the offense charged from Homicide to Murder is merely a formal amendment and
not a substantial amendment or a substitution as defined in Teehankee. While the amended Information was for
Murder, a reading of the Information shows that the only change made was in the caption of the case; and in the
opening paragraph or preamble of the Information, with the crossing out of word Homicide and its replacement by the
word Murder. There was no change in the recital of facts constituting the offense charged or in the determination of
the jurisdiction of the court. The averments in the amended Information for Murder are exactly the same as those
already alleged in the original Information for Homicide, as there was not at all any change in the act imputed to
petitioner, i.e., the killing of 2Lt. Escueta without any qualifying circumstance. Thus, we find that the amendment made
in the caption and preamble from Homicide to Murder as purely formal.
‣
Section 14, Rule 110 also provides that in allowing formal amendments in cases in which the accused has already
pleaded, it is necessary that the amendments do not prejudice the rights of the accused. The test of whether the
rights of an accused are prejudiced by the amendment of a complaint or information is whether a defense under the
complaint or information, as it originally stood, would no longer be available after the amendment is made; and when
any evidence the accused might have would be inapplicable to the complaint or information. Since the facts alleged in
the accusatory portion of the amended Information are identical with those of the original Information for Homicide,
there could not be any effect on the prosecution's theory of the case; neither would there be any possible prejudice to
the rights or defense of petitioner.
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RULE 111: PROSECUTION OF CIVIL ACTION
CIVIL LIABILITY ARISING FROM THE CRIMINAL OFFENSE (CIVIL LIABILITY EX DELICTO)
REVISED PENAL CODE
Article 100. Civil liability of a person guilty of felony. - Every person criminally liable for a felony is also civilly liable.
Article 101. Rules regarding civil liability in certain cases. - The exemption from criminal liability established in
subdivisions 1, 2, 3, 5 and 6 of Article 12 and in subdivision 4 of Article 11 of this Code does not include exemption from
civil liability, which shall be enforced subject to the following rules:
First. In cases of subdivisions 1, 2, and 3 of Article 12, the civil liability for acts committed by an imbecile or insane
person, and by a person under nine years of age, or by one over nine but under fifteen years of age, who has acted
without discernment, shall devolve upon those having such person under their legal authority or control, unless it appears
that there was no fault or negligence on their part.
Should there be no person having such insane, imbecile or minor under his authority, legal guardianship or control, or if
such person be insolvent, said insane, imbecile, or minor shall respond with their own property, excepting property
exempt from execution, in accordance with the civil law.
Second. In cases falling within subdivision 4 of Article 11, the persons for whose benefit the harm has been prevented
shall be civilly liable in proportion to the benefit which they may have received.
The courts shall determine, in sound discretion, the proportionate amount for which each one shall be liable.
When the respective shares cannot be equitably determined, even approximately, or when the liability also attaches to the
Government, or to the majority of the inhabitants of the town, and, in all events, whenever the damages have been
caused with the consent of the authorities or their agents, indemnification shall be made in the manner prescribed by
special laws or regulations.
Third. In cases falling within subdivisions 5 and 6 of Article 12, the persons using violence or causing the fears shall be
primarily liable and secondarily, or, if there be no such persons, those doing the act shall be liable, saving always to the
latter that part of their property exempt from execution.
Article 102. Subsidiary civil liability of innkeepers, tavernkeepers and proprietors of establishments. - In default of the
persons criminally liable, innkeepers, tavernkeepers, and any other persons or corporations shall be civilly liable for
crimes committed in their establishments, in all cases where a violation of municipal ordinances or some general or
special police regulation shall have been committed by them or their employees.Innkeepers are also subsidiarily liable for
the restitution of goods taken by robbery or theft within their houses from guests lodging therein, or for the payment of
the value thereof, provided that such guests shall have notified in advance the innkeeper himself, or the person
representing him, of the deposit of such goods within the inn; and shall furthermore have followed the directions which
such innkeeper or his representative may have given them with respect to the care and vigilance over such goods. No
liability shall attach in case of robbery with violence against or intimidation of persons unless committed by the
innkeeper's employees.
Article 103. Subsidiary civil liability of other persons. - The subsidiary liability established in the next preceding article
shall also apply to employers, teachers, persons, and corporations engaged in any kind of industry for felonies committed
by their servants, pupils, workmen, apprentices, or employees in the discharge of their duties.
Article 104. What is included in civil liability. - The civil liability established in Articles 100, 101, 102, and 103 of this Code
includes:
1. Restitution;
2. Reparation of the damage caused;
3. Indemnification for consequential damages.
Article 105. Restitution; How made. - The restitution of the thing itself must be made whenever possible, with allowance
for any deterioration, or diminution of value as determined by the court.
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The thing itself shall be restored, even though it be found in the possession of a third person who has acquired it by
lawful means, saving to the latter his action against the proper person, who may be liable to him.
This provision is not applicable in cases in which the thing has been acquired by the third person in the manner and
under the requirements which, by law, bar an action for its recovery.
Article 106. Reparation; How made. - The court shall determine the amount of damage, taking into consideration the
price of the thing, whenever possible, and its special sentimental value to the injured party, and reparation shall be made
accordingly.
Article 107. Indemnification; What is included. - Indemnification for consequential damages shall include not only those
caused the injured party, but also those suffered by his family or by a third person by reason of the crime.
Article 108. Obligation to make restoration, reparation for damages, or indemnification for consequential damages and
actions to demand the same; Upon whom it devolves. - The obligation to make restoration or reparation for damages and
indemnification for consequential damages devolves upon the heirs of the person liable.
The action to demand restoration, reparation, and indemnification likewise descends to the heirs of the person injured.
Article 109. Share of each person civilly liable. - If there are two or more persons civilly liable for a felony, the courts shall
determine the amount for which each must respond.
Article 110. Several and subsidiary liability of principals, accomplices and accessories of a felony; Preference in payment.
- Notwithstanding the provisions of the next preceding article, the principals, accomplices, and accessories, each within
their respective class, shall be liable severally (in solidum) among themselves for their quotas, and subsidiaries for those
of the other persons liable.
The subsidiary liability shall be enforced, first against the property of the principals; next, against that of the accomplices,
and, lastly, against that of the accessories.
Whenever the liability in solidum or the subsidiary liability has been enforced, the person by whom payment has been
made shall have a right of action against the others for the amount of their respective shares.
Article 111. Obligation to make restitution in certain cases. - Any person who has participated gratuitously in the
proceeds of a felony shall be bound to make restitution in an amount equivalent to the extent of such participation.
‣
Generally, a criminal case has two aspects, the civil and the criminal. Under Art. 100 of the Revised Penal Code, every
person criminally liable for a felony is also civilly liable
‣
The civil liability arising from crime is otherwise known as “civil liability ex delicto”
‣
RATIONALE — Underlying this legal principle is the traditional theory that when a person commits a crime he offends
two entities namely (1) the society in which he lives in or the political entity called the State whose law he had violated;
and (2) the individual member of that society whose person, right, honor, chastity or property was actually or directly
injured or damaged by the same punishable act or omission.
‣
EXCEPT — In the instances when no actual damage results from an offense
‣
Such as — espionage, violation of neutrality, flight to an enemy country, and crime against popular representation.
IMPLIED INSTITUTION OF THE CIVIL ACTION FOR CIVIL LIABILITY EX DELICTO
Section 1. Institution of criminal and civil actions. —
(a)
When a criminal action is instituted, the civil action for the recovery of civil liability arising from the offense charged
shall be deemed instituted with the criminal action unless the offended party waives the civil action, reserves the
right to institute it separately or institutes the civil action prior to the criminal action.
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The reservation of the right to institute separately the civil action shall be made before the prosecution starts
presenting its evidence and under circumstances affording the offended party a reasonable opportunity to make such
reservation.
When the offended party seeks to enforce civil liability against the accused by way of moral, nominal, temperate, or
exemplary damages without specifying the amount thereof in the complaint or information, the filing fees therefore
shall constitute a first lien on the judgment awarding such damages.
Where the amount of damages, other than actual, is specified in the complaint or information, the corresponding filing
fees shall be paid by the offended party upon the filing thereof in court.
Except as otherwise provided in these Rules, no filing fees shall be required for actual damages.
No counterclaim, cross-claim or third-party complaint may be filed by the accused in the criminal case, but any cause
of action which could have been the subject thereof may be litigated in a separate civil action.
(b)
The criminal action for violation of Batas Pambansa Blg. 22 shall be deemed to include the corresponding civil
action. No reservation to file such civil action separately shall be allowed.
Upon filing of the aforesaid joint criminal and civil actions, the offended party shall pay in full the filing fees based on
the amount of the check involved, which shall be considered as the actual damages claimed. Where the complaint or
information also seeks to recover liquidated, moral, nominal, temperate or exemplary damages, the offended party
shall pay additional filing fees based on the amounts alleged therein. If the amounts are not so alleged but any of
these damages are subsequently awarded by the court, the filing fees based on the amount awarded shall constitute
a first lien on the judgment.
Where the civil action has been filed separately and trial thereof has not yet commenced, it may be consolidated with
the criminal action upon application with the court trying the latter case. If the application is granted, the trial of both
actions shall proceed in accordance with section 2 of this Rule governing consolidation of the civil and criminal
actions.
RULE 141 — LEGAL FEES
AS REVISED BY A.M. No. 04-2-04-SC (July 20, 2004) — RE: PROPOSED REVISION OF RULE 141, REVISED RULES OF COURT LEGAL
FEES
SECTION 20. In addition to the fees imposed in the preceding sections, a victim-compensation fee of FIVE (P5.00) PESOS pursuant to
Rep. Act No. 7309 shall be assessed and collected for the filing of every complaint or petition initiating an ordinary civil action, special
civil action or special proceeding in the trial courts including civil actions impliedly instituted with criminal actions under Rule 111 of the
Revised Rule of Criminal Procedure where filing fee is likewise collected. All sums collected shall be remitted to the Department of
Justice every quarter by the Clerk of Court concerned. (18-A)
SECTION 21. Other fees. — The following fees shall also be collected by the clerks of the Regional Trial Courts or courts of the first level,
as the case may be:
(a) In estafa cases where the offended party fails to manifest within fifteen (15) days following the filing of the information that the civil
liability arising from the crime has been or would be separately prosecuted, OR IN VIOLATIONS OF B.P. NO. 22 IF THE AMOUNT
INVOLVED IS:
From effectivity
Nov. 11, 2004 to
Nov. 11, 2005 to
Effective
to Nov. 10, 2004*
Nov. 10, 2005**
Nov. 10, 2006***
Nov. 11, 2006****
1.
Less than P100,000.00
P625.00 P750.00 P875.00 P1,000.00
2.
P100,000.00 or more but
1,000.00 1,200.00 1,400.00 1,600.00
less than P150,000.00
3.
P150,000.00 or more but
1,250.00 1,500.00 1,750.00 2,000.00
less than P200,000.00
4.
P200,000.00 or more but
1,875.00 2,250.00 2,625.00 3,000.00
less than P250,000.00
5.
P250,000.00 or more but
2,190.00 2,630.00 3,070.00 3,500.00
less than P300,000.00
6.
P300,000.00 or more but
2,500.00 3,000.00 3,500.00 4,000.00
less than P350,000.00
7.
P350,000.00 or more but
2,820.00 3,400.00 4,100.00 4,700.00
not more than P400,000.00
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8.
For each P1,000.00 in
12.50
15.00
17.50
20.00
excess of P400,000.00
SECTION 22. Government exempt. — The Republic of the Philippines, its agencies and instrumentalities are exempt from paying the
legal fees provided in the rule. Local governments and government-owned or controlled corporations with or without independent
charters are not exempt from paying such fees.
IMPLIED INSTITUTION OF THE CIVIL ACTION WITH THE CRIMINAL ACTION
‣
RULE — THE CIVIL ACTION ARISING FROM THE CRIMINAL OFFENSE, IS DEEMED INSTITUTED WITH THE CRIMINAL ACTION
‣
This pertains to the civil liability ex delicto.
‣
When a criminal action is instituted, the civil action for the recovery of the civil liability arising from the offense charged
shall be deemed instituted with the criminal action (Sec. 1a, Rule 111)
‣
RATIONALE — The reason for the implied institution of the criminal action is the principle that every person criminally
liable for a felony is also civilly liable. A separate civil action would only prove to be costly, burdensome, and timeconsuming for both parties and further delay the final disposition of the case. The multiplicity of suits must be
avoided.
‣
With the implied institution of the civil action in the criminal action, the two actions are merged into one composite
proceeding, with the criminal action predominating the civil. In the civil action arising from the criminal offense, the
plaintiff is the offended party
‣
Criminal aspect and civil aspect have different purposes — The prime purpose of the criminal action is to punish
the offended in order to deter him and other from committing the same offense, to isolate him from society, reform and
rehabilitate him, or in general, to maintain social order. On the other hand, the sole purpose of the civil action is for the
resolution, reparation or indemnification of the private offended party for the damage or injury he sustained by reason
of the delictual or felonious act of the accused. (Ricarze vs CA)
‣
The judgment of conviction includes a judgment on the civil liability — Because of the rule that the civil action is
impliedly instituted with the criminal action, the trial court should, in case of conviction, state the civil liability or
damages caused by the wrongful act or omission to be recovered from the accused by the offended party, if there is
any and if the filing to the civil action has not been reserved previously instituted or waived. (Hun Hyung Park vs Eun
Wong Choi)
‣
Civil aspect of the judgment of acquittal may be appealed by the offended party — The real parties in interest in
the civil aspect of a decision are the offended party and the accused. Hence, either the offended party or the accused
may appeal the civil aspect of the judgment despite the acquittal of the accused. The public prosecutor, meanwhile,
has not interest in appealing the civil aspect of a decision acquitting the accused. The acquittal ends his work. (Hun
Hyung Park vs Eun Wong Choi)
‣
Rules on Criminal Procedure still primarily applies in the civil aspect — One of the issues being the civil liability of
the accused arising from the crime, the governing rules is the Rules of Criminal Procedure, not the Rules of Civil
Procedure which pertains to a civil action arising from the initiatory pleading that gives rise to the suit. (Hun Hyung
Park vs Eun Wong Choi)
‣
‣
What if the civil aspect was separately brought (either prior to or subsequent to the criminal action), will
the rules on criminal procedure still govern? (especially in relation to rules on jurisdiction and venue)
EXCEPT — THERE IS NO IMPLIED INSTITUTION OF THE CIVIL ACTION TO RECOVER CIVIL LIABILITY ARISING FROM THE OFFENSE
CHARGED IN THE FOLLOWING CASES —
1.
WHEN THE OFFENDED PARTY EITHER —
a.
Waives the civil action
b.
Reserves the right to institute it separately
‣
If the offended party desires to reserve the right to institute the civil action after the criminal action has been
instituted, the reservation shall be made BEFORE the prosecution starts presenting its evidence.
‣
The reservation is to be made under circumstances that would afford the offended party a reasonable
opportunity to make such reservation
‣
NOTE — There is NO reservation in the following cases, in these cases the civil aspect must be resolved with
the criminal action —
i.
BP 22 cases — The criminal action for violation of Batas Pambansa Blg. 22 shall be deemed to include the
corresponding civil action. The right to reserve the civil action does NOT apply to a prosecution of a
criminal action for violation of BP 22 or the law on bouncing checks.
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‣
ii.
c.
2.
RULE 111: PROSECUTION OF CIVIL ACTION
BUT —BP 22 does not prohibit the waiver of the civil action OR the institution of the civil action prior to
the criminal action. (Lo Bun Tiong vs Balboa
Cases under the Anti-Graft and Corrupt Practices Act (RA 3019) pending before the Sandiganbayan
(Salvador)
Institutes it prior to the criminal action
IN THE CASE OF INDEPENDENT CIVIL ACTIONS (RULE 111, SEC. 3)
‣
Discussed later
COUNTERCLAIM, CROSS-CLAIM AND THIRD-PARTY CLAIM IN A CRIMINAL ACTION
‣
NOTE — Counterclaims, cross-claims and third-party claims will be studied in-depth in Civil Procedure
‣
RULE — NO COUNTERCLAIM, CROSS-CLAIM OR THIRD-PARTY COMPLAINT MAY BE FILED BY THE ACCUSED IN THE CRIMINAL
CASE
‣
BUT — Any cause of action which could have been the subject thereof may be litigated in a separate civil action
‣
A court cannot entertain counterclaims, cross-claims, and third party complaints in the criminal action.
‣
A criminal case is not the proper proceedings to determine the private complainant’s civil liability.
‣
A court trying a criminal case is limited to determining the guilt go the accused, and if proper, to determine his civil
liability. It cannot award damages in favour of the accused.
FILING FEES FOR CRIMINAL ACTIONS
‣
NOTE — Filing fees will be studied in-depth in Civil Procedure
1.
There are NO filing fees required for actual damages claimed
‣
2.
EXCEPT — When otherwise required by the Rules —
a.
BP 22 cases — filing fees are required and shall be paid based on the amount of the check involved. (Rule 111,
Sec. 1[b])
b.
In estafa cases — the filing fees shall be paid based on the amount involved (Sec. 21(a), Rule 141)
Filing fees shall be paid by the offended party upon the filing of the criminal action in court where he seeks for
the enforcement of the civil liability of the accused by way of moral, nominal, temperate, or exemplary damages
and where the amount of such damages is specified in the complaint or information
‣
If the amount is not specified in the complaint or information, by any of the damages is subsequently awarded, the
filing fees assessed in accordance with the Rules, shall constitute a first lien on the judgment awarding such
damages.
SUSPENSION OF THE SEPARATE CIVIL ACTION UPON THE INSTITUTION OF THE CRIMINAL
ACTION
Section 2. When separate civil action is suspended. — After the criminal action has been commenced, the separate civil
action arising therefrom cannot be instituted until final judgment has been entered in the criminal action.
If the criminal action is filed after the said civil action has already been instituted, the latter shall be suspended in
whatever stage it may be found before judgment on the merits. The suspension shall last until final judgment is rendered
in the criminal action. Nevertheless, before judgment on the merits is rendered in the civil action, the same may, upon
motion of the offended party, be consolidated with the criminal action in the court trying the criminal action. In case of
consolidation, the evidence already adduced in the civil action shall be deemed automatically reproduced in the criminal
action without prejudice to the right of the prosecution to cross-examine the witnesses presented by the offended party
in the criminal case and of the parties to present additional evidence. The consolidated criminal and civil actions shall be
tried and decided jointly.
During the pendency of the criminal action, the running of the period of prescription of the civil action which cannot be
instituted separately or whose proceeding has been suspended shall be tolled. (n)
APPLICABILITY OF SEC. 2
‣
This section applies when the offended party wants to try the civil aspect separately of the criminal aspect, as when he
institutes the civil aspect prior to the criminal action or reserves the right to institute it separately
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WHEN THE SEPARATE CIVIL ACTION IS SUSPENDED
‣
RULE — AFTER THE CRIMINAL ACTION IS COMMENCED, OBSERVE THE FOLLOWING RULES —
1.
If offended party reserves his right to institute it separately from the criminal action — the separate civil action
cannot be instituted until the final judgment has been entered in the criminal action
2.
If instituted prior to the criminal action — the separate civil action shall be suspended in whatever stage it may be
found before judgment on the merits, once the criminal action is filed
‣
NOTE — The rule indicates that preference is given to the resolution of the criminal action
‣
What happens to the prescriptive period of the civil aspect during the pendency of the criminal action?
‣
‣
The running of the period of prescription of the civil action which cannot be instituted separately or whose proceeding
has been suspended shall be tolled.
BUT — This rule does NOT apply to separate and independent civil actions under Sec. 3
‣
Independent civil actions are separate and distinct from the criminal action. It proceeds independently, regardless of
the result of the latter.
CONSOLIDATION OF THE CIVIL AND CRIMINAL ACTION
‣
NOTE — Consolidation presupposes that a separate civil action has been instituted prior to the criminal action
‣
RULE — THE OFFENDED PARTY MAY MOVE FOR THE CONSOLIDATION OF THE CIVIL ACTION WITH THE CRIMINAL ACTION IN THE
COURT TRYING THE CRIMINAL ACTION. THE CONSOLIDATED CRIMINAL AND CIVIL ACTIONS SHALL BE TRIED AND DECIDED
JOINTLY
‣
‣
‣
Consolidation pertains to the remedy of the offended party to avoid delay on the outcome of a separate civil action he
has previously instituted.
‣
Remember that the offended party has a right to institute the civil action separately from the criminal action, but when
the criminal action has been instituted, the civil action will be suspended.
How should the civil aspect be consolidated with the criminal action?
‣
A motion for consolidation by the offended party should be filed BEFORE judgment on the merits is rendered in the
civil action.
‣
The evidence adduced in the civil action previously instituted will be deemed automatically reproduced in the criminal
action without prejudice to the right to cross-examine.
‣
The consolidation shall not likewise prejudice the right of the parties to present additional evidence.
What if the offended party decides not to consolidate the civil action with the criminal action?
‣
Just apply the rule in Sec. 2. The civil action previously instituted will be suspended until final judgment in the criminal
action has been entered. The prescriptive period of the civil action shall be tolled during the pendency of the criminal
action
INDEPENDENT CIVIL ACTIONS
Section 3. When civil action may proceeded independently. — In the cases provided for in Articles 32, 33, 34 and 2176 of
the Civil Code of the Philippines, the independent civil action may be brought by the offended party. It shall proceed
independently of thecriminal action and shall require only a preponderance of evidence. In no case, however, may the
offended party recover damages twice for the same act or omission charged in the criminal action. (3a)
CIVIL CODE
Article 31. When the civil action is based on an obligation not arising from the act or omission complained of as a felony, such civil action
may proceed independently of the criminal proceedings and regardless of the result of the latter.
Article 32. Any public officer or employee, or any private individual, who directly or indirectly obstructs, defeats, violates or in any
manner impedes or impairs any of the following rights and liberties of another person shall be liable to the latter for damages:
(1) Freedom of religion;
(2) Freedom of speech;
(3) Freedom to write for the press or to maintain a periodical publication;
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(4) Freedom from arbitrary or illegal detention;
(5) Freedom of suffrage;
(6) The right against deprivation of property without due process of law;
(7) The right to a just compensation when private property is taken for public use;
(8) The right to the equal protection of the laws;
(9) The right to be secure in one's person, house, papers, and effects against unreasonable searches and seizures;
(10)The liberty of abode and of changing the same;
(11)The privacy of communication and correspondence;
(12)The right to become a member of associations or societies for purposes not contrary to law;
(13)The right to take part in a peaceable assembly to petition the Government for redress of grievances;
(14)The right to be a free from involuntary servitude in any form;
(15)The right of the accused against excessive bail;
(16)The right of the accused to be heard by himself and counsel, to be informed of the nature and cause of the accusation against him,
to have a speedy and public trial, to meet the witnesses face to face, and to have compulsory process to secure the attendance of
witness in his behalf;
(17)Freedom from being compelled to be a witness against one's self, or from being forced to confess guilt, or from being induced by a
promise of immunity or reward to make such confession, except when the person confessing becomes a State witness;
(18)Freedom from excessive fines, or cruel and unusual punishment, unless the same is imposed or inflicted in accordance with a statute
which has not been judicially declared unconstitutional; and
(19) Freedom of access to the courts.
In any of the cases referred to in this article, whether or not the defendant's act or omission constitutes a criminal offense, the aggrieved
party has a right to commence an entirely separate and distinct civil action for damages, and for other relief. Such civil action shall
proceed independently of any criminal prosecution (if the latter be instituted), and may be proved by a preponderance of evidence.
The indemnity shall include moral damages. Exemplary damages may also be adjudicated.
The responsibility herein set forth is not demandable from a judge unless his act or omission constitutes a violation of the Penal Code or
other penal statute.
Article 33. In cases of defamation, fraud, and physical injuries a civil action for damages, entirely separate and distinct from the criminal
action, may be brought by the injured party. Such civil action shall proceed independently of the criminal prosecution, and shall require
only a preponderance of evidence.
Article 34. When a member of a city or municipal police force refuses or fails to render aid or protection to any person in case of danger
to life or property, such peace officer shall be primarily liable for damages, and the city or municipality shall be subsidiarily responsible
therefor. The civil action herein recognized shall be independent of any criminal proceedings, and a preponderance of evidence shall
suffice to support such action.
Article 2177. Responsibility for fault or negligence under the preceding article is entirely separate and distinct from the civil liability
arising from negligence under the Penal Code. But the plaintiff cannot recover damages twice for the same act or omission of the
defendant.(n)
‣
NOTE — independent actions are different from those reserved or instituted prior to the criminal action. The latter is for
the enforcement of the civil liability ex delicto. The former is not based on delict but based on law or quasi-delict. Only the
civil liability ex delicto is deemed impliedly instituted with the criminal action.
WHEN A CIVIL ACTION MAY PROCEED INDEPENDENTLY
‣
RULE — IN THE CASES PROVIDED BY LAW, THE INDEPENDENT CIVIL ACTION MAY BE BROUGHT BY THE OFFENDED PARTY, IT
SHALL PROCEED INDEPENDENTLY OF THE CRIMINAL ACTION
‣
‣
The cases where the law provides an independent civil action are —
1.
Art. 32 — pertains to violation of constitutional rights
2.
Art. 33 — pertains to defamation, fraud, and physical injuries
3.
Art. 34 — pertains to failure to aid by police
4.
Art. 31 and 2176 — pertains to quasi-delicts
Under the rules, only the civil liability of the accused arising from the crime charged is deemed included in a criminal
action. Thus, the civil actions referred to in Art. 32, 33, 34, and 2176 of the Civil Code shall remain separate, distinct
and independent of any criminal prosecution which may be based on the same act.
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Thus, unlike a separate action for the civil liability ex delicto, which requires a reservation, there is no need to
reserve an independent civil action.
‣
This is because, while the liability arises from the same act, it does not arise from the same source, the civil liability in
the rules refers to those arising from Delict, while the civil liability which proceeds independently under the civil code
arises from direct provisions of law.
‣
The civil actions arising from Art. 32, 33, 34, and 2176 of the Civil Code may be filed independently and separately
from the criminal action because they do not arise from the offense charged.
‣
BUT — In no case, however, may the offended party recover damages twice for the same act or omission
charged in the criminal action
‣
See also Art. 2177 of the Civil Code
CONSEQUENCES OF THE INDEPENDENT CHARACTER OF ACTIONS UNDER ART. 32, 33, 34, AND 2176 OF THE CIVIL CODE
1.
The right to bring the civil action shall proceed independently of the criminal action and regardless of the results of the
latter (Sec. 3, Rule 111)
2.
The quantum of evidence required is preponderance of evidence (Sec. 3, Rule 111)
3.
The right to bring the foregoing actions based on the Civil Code need not be reserved in the criminal prosecution, since
they are not deemed included therein
4.
The institution or the waiver of the right to file a separate civil action arising from the crime charged does not extinguish
the right to bring an independent civil action
5.
Even if a civil action is filed separately, the ex delicto liability in the criminal prosecution remains, and the offended party
may, subject to the control of the prosecutor, still intervene in the criminal action, in order to protect the remaining civil
interest therein.
6.
The rules on suspension and consolidation in Sec. 2 does NOT apply
EFFECT OF EXTINCTION OF THE CRIMINAL LIABILITY ON THE CIVIL LIABILITY EX DELICTO
Section 2. When separate civil action is suspended. —XXXXXXX
The extinction of the penal action does not carry with it extinction of the civil action. However, the civil action based on
delict shall be deemed extinguished if there is a finding in a final judgment in the criminal action that the act or omission
from which the civil liability may arise did not exist. (2a)
Section 4. Effect of death on civil actions. — The death of the accused after arraignment and during the pendency of the
criminal action shall extinguish the civil liability arising from the delict. However, the independent civil action instituted
under section 3 of this Rule or which thereafter is instituted to enforce liability arising from other sources of obligation
may be continued against the estate or legal representative of the accused after proper substitution or against said
estate, as the case may be. The heirs of the accused may be substituted for the deceased without requiring the
appointment of an executor or administrator and the court may appoint a guardian ad litem for the minor heirs.
The court shall forthwith order said legal representative or representatives to appear and be substituted within a period of
thirty (30) days from notice.
A final judgment entered in favor of the offended party shall be enforced in the manner especially provided in these rules
for prosecuting claims against the estate of the deceased.
If the accused dies before arraignment, the case shall be dismissed without prejudice to any civil action the offended
party may file against the estate of the deceased. (n)
REVISED PENAL CODE
Article 89. How criminal liability is totally extinguished. - Criminal liability is totally extinguished:
1. By the death of the convict, as to the personal penalties and as to pecuniary penalties, liability therefor is extinguished
only when the death of the offender occurs before final judgment.
2. By service of the sentence;
3. By amnesty, which completely extinguishes the penalty and all its effects;
4. By absolute pardon;
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5. By prescription of the crime;
6. By prescription of the penalty;
7. By the marriage of the offended woman, as provided in Article 344 of this Code.
Article 112. Extinction of civil liability. - Civil liability established in Articles 100, 101, 102, and 103 of this Code shall be
extinguished in the same manner as obligations, in accordance with the provisions of the Civil Law.
Article 113. Obligation to satisfy civil liability. - Except in case of extinction of his civil liability as provided in the next
preceding article the offender shall continue to be obliged to satisfy the civil liability resulting from the crime committed
by him, notwithstanding the fact that he has served his sentence consisting of deprivation of liberty or other rights, or has
not been required to serve the same by reason of amnesty, pardon, commutation of sentence or any other reason.
CIVIL CODE
Article 29. When the accused in a criminal prosecution is acquitted on the ground that his guilt has not been proved beyond reasonable
doubt, a civil action for damages for the same act or omission may be instituted.
Such action requires only a preponderance of evidence. Upon motion of the defendant, the court may require the plaintiff to file a bond
to answer for damages in case the complaint should be found to be malicious.
If in a criminal case the judgment of acquittal is based upon reasonable doubt, the court shall so declare. In the absence of any
declaration to that effect, it may be inferred from the text of the decision whether or not the acquittal is due to that ground.
Article 30. When a separate civil action is brought to demand civil liability arising from a criminal offense, and no criminal proceedings
are instituted during the pendency of the civil case, a preponderance of evidence shall likewise be sufficient to prove the act complained
of.
Article 35. When a person, claiming to be injured by a criminal offense, charges another with the same, for which no independent civil
action is granted in this Code or any special law, but the justice of the peace finds no reasonable grounds to believe that a crime has
been committed, or the prosecuting attorney refuses or fails to institute criminal proceedings, the complaint may bring a civil action for
damages against the alleged offender. Such civil action may be supported by a preponderance of evidence. Upon the defendant's
motion, the court may require the plaintiff to file a bond to indemnify the defendant in case the complaint should be found to be
malicious.
If during the pendency of the civil action, an information should be presented by the prosecuting attorney, the civil action shall be
suspended until the termination of the criminal proceedings.
WHEN CRIMINAL LIABILITY IS EXTINGUISHED
‣
See Art. 89 of the RPC
EFFECT OF EXTINCTION OF THE CRIMINAL LIABILITY BY REASON OF ACQUITTAL OF THE ACCUSED
‣
‣
RULE — THE ACQUITTAL OF THE ACCUSED DOES NOT CARRY WITH IT EXTINCTION OF THE CIVIL LIABILITY
‣
In case of acquittal, the accused may still be adjudged to be civilly liable, in which case, proof beyond reasonable
doubt is not required, a mere preponderance of evidence is sufficient. (See Art. 29 of the Civil Code)
‣
RATIONALE — Criminal liability is harder to prove than civil liability because the former demands proof of guilt
beyond reasonable doubt; the other, mere preponderance of evidence. Now then if criminal conviction is not obtained
because of reasonable doubt there is still a chance that the civil liability can be held to exist because of
preponderance of evidence.
‣
Such as in cases where —
1.
The acquittal is based on reasonable doubt (See Art. 29 of the Civil Code)
2.
The acquittal is based on justifying or exempting circumstances where civil liability survives (See Art. 101,
Revised Penal Code)
3.
The civil liability of the accused does not arise from or is not based upon the crime of which the accused was
acquitted.
EXCEPT — THE CIVIL ACTION BASED ON DELICT SHALL BE DEEMED EXTINGUISHED IF THERE IS A FINDING IN A FINAL
JUDGMENT IN THE CRIMINAL ACTION THAT THE ACT OR OMISSION FROM WHICH THE CIVIL LIABILITY MAY ARISE DID NOT EXIST.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
61 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
RULE 111: PROSECUTION OF CIVIL ACTION
If in a criminal case, the accused is acquitted because the fact from which any civil liability could arise did not exist, a
civil case subsequently brought must be dismissed. This is not a mere case of acquittal because of reasonable doubt.
(Marcia vs CA 1983)
‣
‣
There are two kinds of acquittal recognized by our law with different effects on the civil liability of the accused —
1. Acquittal on the ground that the accused is not the author of the act or omission complained of — this
instance closes the door to civil liability, for a person who has been found to be not the perpetrator of any act or
omission cannot and can never be held liable for such act or omission. There being no delict, civil liability ex delicto
is out of the question, and the civil action, if any, which may be instituted must be based on grounds other than the
delict complained of. This is the situation contemplated in Rule 111 of the Rules of Court.
2. Acquittal based on reasonable doubt on the guilt of the accused —In this case, even if the guilt of the accused
has not been satisfactorily established, he is not exempt from civil liability which may be proved by preponderance
of evidence only. This is the situation contemplated in Article 29 of the Civil Code. (Balerta vs People 2014)
‣
In case of acquittal, how is the civil liability enforced?
‣
SEE — Padilla vs CA 1984
‣
The offended party has the option of either —
1.
Filing a motion before the court with jurisdiction over the criminal action to rule on the civil liability, or
2.
Filing a separate civil action on the ground that the accused was acquitted based on reasonable doubt
‣
After the acquittal of the accused, is a Separate Civil Action is NOT required to claim damages. Generally it may be
tried in the same court where the criminal action was litigated.
‣
There appears to be no sound reasons to require a separate civil action to still be filed considering that the facts to
be proved in the civil case have already been established in the criminal proceedings where the accused is
acquitted. Due process has been accorded the accused. He was, in fact, exonerated of the criminal charge. To
require a separate civil action simply because the accused was acquitted would mean needless clogging of courts
dockets and unnecessary duplication of litigation with all its attendant loss of time, effort and money on the part of
all concerned.
‣
Art. 29 does not state that the remedy can be availed of only in a separate civil action. A separate civil case may
be filed but there is no statement that such separate filing is the only and exclusive permissible mode of recovering
damages. There is nothing contrary to the Civil Code provision in the rendition of a judgment of acquittal and a
judgment award- ing damages in the same criminal action. The two can stand side by side. A judgment of
acquittal operates to extinguish the criminal liability. It does not, however, extinguish the civil liability unless there is
a clear showing that the act from which the civil liability might arise did not exist.
‣
BUT — In these cases, a separate civil action is justified —
1.
Where additional facts have to be established or more evidence must be adduced or where the criminal case
has been fully terminated and a separate complaint would be just as efficacious or even more expedient than
a timely remand to the trial court where the criminal action was decided for further hearings on the civil
aspects of the case.
2.
The offended party voluntarily wants to bring a separate civil action
EFFECT OF EXTINCTION OF THE CRIMINAL LIABILITY BY REASON OF DEATH OF THE ACCUSED
1.
ACCUSED DIES BEFORE ARRAIGNMENT
‣
2.
The case shall be dismissed but the offended party may file the proper civil action against the estate or legal
representative of the deceased.
ACCUSED DIES AFTER ARRAIGNMENT BUT BEFORE JUDGMENT OF CONVICTION BECOMES FINAL (PENDING JUDGMENT OR
APPEAL OF THE CRIMINAL ACTION)
‣
Both the criminal liability and civil liability ex delicto are extinguished
‣
Since the criminal action is extinguished and inasmuch as there is no longer a defendant to stand as the accused, the
civil action instituted therein for recovery of civil liability ex delicto, is ipso facto extinguished, grounded as it is on the
criminal case. (People vs Paras 2014)
‣
It is clear that the death of the accused pending appeal of his conviction extinguishes his criminal liability, as well as
the civil liability ex delicto. The rationale, therefore, is that the criminal action is extinguished inasmuch as there is no
longer a defendant to stand as the accused, the civil action instituted therein for recovery of civil liability ex delicto is
ipso facto extinguished, grounded as it is on the criminal case. (People vs Bayou 2012)
‣
BUT — The civil liability arising from independent civil actions (in Sec. 3) and from other sources of obligation
may be brought or continued against the estate or legal representative of the accused
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In this case, the heirs of the accused may be substituted for the deceased without requiring the appointment of an
executor or administrator and the court may appoint a guardian ad litem for the minor heirs. The court shall then
order the legal representative to appear and be substituted within a period of 30 days from notice
‣
3.
ACCUSED DIES AFTER JUDGMENT OF CONVICTION BECOMES FINAL (NO APPEAL IS FILED OR IT HAS BEEN EXHAUSTED)
‣
‣
SALVADOR — This portion in Sec 4. pertaining to substitution was lifted from Rule 3, Sec. 16 of the Rules on
Civil Procedure. However, observe that it really pertains to a cause of action other than the delict or the civil
liability ex delicto. Thus, it’s best to just apply the Rules on Civil Procedure since it is really a civil action.
The judgment on the civil liability ex delicto is enforced as an ordinary money claim against the estate
What if there is already final conviction but the civil liability ex delicto was reserved and subsequently instituted
only after such final conviction and the accused dies during its pendency?
‣
The action survives and it may be continued against the heirs of the deceased under the rules of substitution (Rule 3,
Sec. 16). The civil liability ex delicto survives in this case (even though it is pending), as the criminal liability has
already been settled, there's no more issue on the criminal liability.
EFFECT OF NOVATION ON THE CRIMINAL LIABILITY
‣
RULE — NOVATION IS NOT ONE OF THE GROUNDS PRESCRIBED BY THE RPC FOR THE EXTINGUISHMENT OF CRIMINAL
LIABILITY
‣
SEE — Metropolitan Bank vs Reynaldo, G.R. No. 164538, August 9, 2010
‣
In a catena of cases, it was ruled that criminal liability for estafa is not affected by a compromise or novation of
contract. In a crime of estafa, reimbursement or belated payment to the offended party of the money swindled by
the accused does not extinguish the criminal liability of the latter. Criminal liability for estafa is not affected by
compromise or novation of contract, for it is a public offense which must be prosecuted and punished by the
Government on its own motion even though complete reparation should have been made of the damage suffered
by the offended party.
‣
In a crime of estafa, reimbursement of or compromise as to the amount misappropriated, after the commission of
the crime, affects only the civil liability of the offender, and not his criminal liability.
‣
Thus, the doctrine that evolved from the aforecited cases is that a compromise or settlement entered into after the
commission of the crime does not extinguish accuseds liability for estafa. Neither will the same bar the
prosecution of said crime. Accordingly, in such a situation, as in this case, the complaint for estafa against
respondents should not be dismissed just because petitioner entered into a Debt Settlement Agreement with
Universal.
EFFECT OF EXTINCTION OF CIVIL LIABILITY ON THE CRIMINAL LIABILITY
Sec. 5. Judgment in civil action not a bar. – A final judgment rendered in a civil action absolving the defendant from civil
liability is not a bar to a criminal action against the defendant for the same act or omission subject of the civil action.
CIVIL CODE
Article 2034. There may be a compromise upon the civil liability arising from an offense; but such compromise shall not
extinguish the public action for the imposition of the legal penalty. (1813)
‣
RULE — THE EXTINCTION OF CIVIL LIABILITY ITSELF DOES NOT EXTINGUISH CRIMINAL LIABILITY
‣
Such as if the civil liability is extinguished by reason of —
1.
Absolution of the accused in a separate civil action
2.
Compromise between the offended party and the accused on the civil aspect (execution of affidavit of desistance)
‣
SALVADOR — Normally, the accused just pays off the offended party, the offended party then signs an affidavit of
desistance with the conformity of the public prosecutor, the public prosecutor will then ask for the dismissal of the
criminal case since he has no witness to present anymore
‣
Payment of civil liability does not extinguish criminal liability. As a rule, criminal cases cannot be compromised
between the offended party and the accused. Hence, a judge cannot dismiss a criminal case because the civil liability
has been paid. (Cabico vs DImaculangan)
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
63 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
RULE 111: PROSECUTION OF CIVIL ACTION
EFFECT OF ACQUITTAL OF THE ACCUSED IN AN ADMINISTRATIVE CASE
‣
SEE — Gupilan-Aguilar vs Ombudsman, G.R. No. 197307, February 26, 2014
‣
The acquittal of an accused who is also a respondent in an administrative case does not conclude the administrative
proceedings, nor carry with it relief from administrative liability. This is because unlike in criminal cases where the
threshold quantum of evidence required is proof beyond reasonable doubt, only substantial evidence is necessary in
administrative cases.
PREJUDICIAL QUESTIONS
Sec. 6. Suspension by reason of prejudicial question. – A petition for suspension of the criminal action based upon the
pendency of a prejudicial question in a civil action may be filed in the office of the prosecutor or the court conducting the
preliminary investigation. When the criminal action has been filed in court for trial, the petition to suspend shall be filed in
the same criminal action at any time before the prosecution rests.
Sec. 7. Elements of prejudicial question. – The elements of a prejudicial questions are: (a) the previously instituted civil
action involves an issue similar or intimately related to the issue raised in the subsequent criminal action, and (b) the
resolution of such issue determines whether or not the criminal action may proceed.
‣
‣
What is a Prejudicial Question?
‣
A prejudicial question is an issue involved in a civil case which is similar or intimately related to the issue raised in the
criminal action, the resolution of which determines whether or not the criminal action may proceed.
‣
To be a prejudicial question, it presupposes that the civil action must be instituted previously or ahead of the criminal
action
‣
It is that which arises in a case, the resolution of which is a logical antecedent of the issue involved in that case.
‣
REQUISITES — For a civil action to be considered prejudicial to a criminal case, the following must be present —
The existence of a civil and criminal action, the civil action being instituted ahead of the criminal action (No
prejudicial question if other case is an admin case)
2.
The civil case involves facts intimately related to those upon which the criminal prosecution would be based
3.
In the resolution of the issue or issues raised in the civil action, the guilt or innocence of the accused would
necessarily be determined
4.
Jurisdiction to try said question must be lodged in another tribunal
What is the effect of the existence of a Prejudicial Question?
‣
It suspends the criminal action pending the resolution of the civil action. The action to be suspended is the criminal
action and not the previously instituted civil action. The criminal action may be suspended pending the final
determining of the issues in the civil case.
‣
A prejudicial question accords a civil case a preferential treatment and constitutes an exception to the general rule
that the civil action shall be suspended when the criminal action is instituted.
‣
‣
1.
‣
NOTE — Under Rule 116, Sec. 11, the existence of q prejudicial question is a ground to suspend the arraignment
of the accused.
‣
RATIONALE — The reason behind the principle of a prejudicial question is to avoid two conflicting decisions in the
civil case and in the criminal case.
Suspension does not include dismissal — the rule authorising the suspension of the criminal case by reason of a
prejudicial question does not prescribe the dismissal of the criminal action. It only authorizes its suspension. (Yap vs
Paras)
How should a Prejudicial Question be raised in court?
‣
A petition for the suspension of the criminal action based upon the pendency of a prejudicial question in a civil action
may be filed.
‣
NOTE — the rule requires that a petition for suspension be filed. The rule precludes a motu proprio suspension of
the criminal action.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
64 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
‣
‣
‣
RULE 111: PROSECUTION OF CIVIL ACTION
The need for the filing of a petition finds support in jurisprudence which declares that since suspension of the
proceedings in the criminal action may be made only upon petition and not at the instance of the judge or the
investigating prosecutor, the latter cannot take cognisance of a claim of a prejudicial question without a petition to
suspending being filed. Since a petition to suspend can be filed only in the criminal action, the determination of the
pendency of a prejudicial question should be made at the first instance in the criminal action, and not before the
Supreme Court in an appeal from the civil action. (IBP vs Atienza)
Where do you file the Petition for Suspension?
1.
If the criminal case is in the office of the prosecutor — it should be filed there
2.
If the criminal case is in the court already — it should be filed before it at any time before prosecution rests
‣
NOTE — The filing for a petition for suspension does not require that the criminal case be already filed in court. It is
sufficient that the case be in the stage of preliminary investigation as long as there has already been a previously
instituted civil case. Also, the petition for suspension is not to be filed in the civil case but in the criminal case.
Does the doctrine of prejudicial questions apply in case of a previously instituted administrative case and a
subsequent criminal case?
‣
YES, if the case filed with an administrative body is civil in nature.
‣
SEE — San Miguel Properties vs Perez, G.R. No. 166836, September 4, 2013
‣
The rule on prejudicial question generally applies to civil and criminal actions only. However, an exception to this
rule is provided in Quiambao vs. Osorio cited by the respondents. In this case, an issue in an administrative case
was considered a prejudicial question to the resolution of a civil case which, consequently, warranted the
suspension of the latter until after termination of the administrative proceedings.
‣
An action for specific performance is an action civil in nature that could not be instituted elsewhere except in the
HLURB, which had exclusive and original jurisdiction over the same. The action for specific performance in the
HLURB would determine whether or not the buyer was entitled to demand delivery of the TCTs because there was
a prior need to determine whether or not the buyer was duly represented by an authorized officer when the lots
were sold. If the buyer was not entitled to said delivery, the basis for criminal liability would not exist, thereby
negating the need to proceed with the criminal case.
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‣
RULE 112: PRELIMINARY INVESTIGATION
Relate this part with Rule 110 pertaining to institution of criminal actions. Remember that the institution of criminal actions
depends on whether a PI is required or not. Thus, these sections really tell you the next steps after determining whether PI
is required or not and after you determine where you file your complaint (institute the criminal action). Rule 110 and 112
are the basic rules leading to the filing of the complaint or information in court.
OVERVIEW OF RULE 112 AND THE APPLICABLE MECHANISMS FOR THE INSTITUTION OF
CRIMINAL ACTIONS
IMPORTANT FACTORS TO CONSIDER LEADING TO THE FILING OF A COMPLAINT OR INFORMATION IN COURT
1.
Whether or not the accused has been arrested or not — determines which of the following rules will apply —
a.
Preliminary investigation or inquest proceedings
b.
Barangay Conciliation
The maximum imposable penalty of the crime involved — determines which of the following rules will apply —
2.
a.
Preliminary investigation or none
b.
Rules on Summary Procedure
c.
Barangay Conciliation
MECHANISMS LEADING TO THE FILING OF A COMPLAINT OR INFORMATION IN COURT AND THE APPLICABLE RULES
1.
CRIMINAL ACTIONS WHICH REQUIRE A PRELIMINARY INVESTIGATION (CRIMES WHERE THE PENALTY IS AT LEAST 4 YEARS, 2
MONTHS, AND 1 DAY)
If not arrested — an affidavit-complaint must be filed with the prosecutor for the conduct of Preliminary Investigation
a.
‣
RULES TO APPLY — Rule 112, Sections 1 to 6
If the accused was validly arrested without a warrant — the arresting officer must forward the case to the inquest
prosecutor for the conduct of Inquest Proceedings
b.
‣
2.
RULES TO APPLY — Rule 112, Section 7
CRIMINAL ACTIONS WHICH DO NOT REQUIRE A PRELIMINARY INVESTIGATION (CRIMES WHERE THE PENALTY IS LESS THAN 4
YEARS, 2 MONTHS, AND 1 DAY)
a.
If not arrested —
Filing with the Office of the Prosecutor — if the crime occurred in metro manila or a chartered city, an affidavitcomplaint must be filed with the prosecutor for determination of probable cause to file an information in court
i.
‣
ii.
Filing with the Office of the Prosecutor or direct filing in court — if the crime occurred in the province, a
complaint can be filed directly in court or the prosecutor’s office, at the option of the complainant
‣
RULES TO APPLY — Rule 112, Sec. 9(b), 3(a)
If the accused was validly arrested without a warrant — the arresting officer must forward the case to the
prosecutor for him to determine if there is probable cause to file an information
b.
‣
3.
RULES TO APPLY — Rule 112, Sec. 9(a), 3(a)
SALVADOR — In practice, even if there is no need to conduct an inquest (since it's required only if the case is
normally subject to preliminary investigation), an inquest is still conducted.
CRIMINAL ACTIONS WHICH FALL UNDER THE RULES ON SUMMARY PROCEDURE
‣
This applies if the penalty of the offense is NOT more than 6 months or a fine not exceeding P1,000 or both.
‣
RULES TO APPLY — Rules on Summary Procedure on Criminal Actions
DEFINITION AND REQUIREMENT OF PRELIMINARY INVESTIGATION
Section 1. Preliminary investigation defined; when required. — Preliminary investigation is an inquiry or proceeding to
determine whether there is sufficient ground to engender a well-founded belief that a crime has been committed and the
respondent is probably guilty thereof, and should be held for trial.
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Except as provided in section 7 of this Rule, a preliminary investigation is required to be conducted before the filing of a
complaint or information for an offense where the penalty prescribed by law is at least four (4) years, two (2) months and
one (1) day without regard to the fine. (1a)
NATURE AND PURPOSE OF PRELIMINARY INVESTIGATION
‣
A preliminary investigation is a mere inquiry or a proceeding. It is not a trial and does not involve the examination of
witnesses by way of direct or cross-examinations
‣
Its purpose is not to declare the respondent guilty beyond reasonable doubt but only to determine first, whether or not a
crime has been committed, and second, whether or not the respondent is “probably guilty” of the crime.
‣
The question to be answered in a preliminary investigation is not: “Is the respondent guilty or is he innocent?”, but rather,
“Is the respondent probably guilty and therefore, should go to trial?”
‣
It is not the occasion for the full and exhaustive display of the parties’ evidence. It is for the presentation of such evidence
only as may engender a well-founded belief that an offense has been committed and that the accused is probably guilty
thereof.
‣
The prosecutor merely determine the existence of “probable cause” and to file the corresponding information if he finds
its existence.
‣
The prosecutor in a preliminary investigation does not determine the guilt or innocence of the accused. He does not
exercise addiction nor rule-making functions. Preliminary investigation is merely inquisitorial, and is often the only means
of discovering the persons who may be reasonably charged with a crime and to enable the fiscal to prepare his complaint
or information.
‣
The ultimate purpose of a preliminary investigation is to secure the innocent against hasty, malicious, and oppressive
prosecution and to protect him from an open and public accusation of a crime, from the trouble, expenses and anxiety of
a public trial, and also to protect the State from useless and expensive prosecutions
‣
It is designed to free a respondent from inconvenience, expense, ignominy, and stress of defending himself in the course
of a formal trial, until the reasonable probability of his or her guilt has been passed upon in a more or less summary
proceeding by a competent officer designated by law for that purpose.
NATURE OF THE “RIGHT” OF PRELIMINARY INVESTIGATION
‣
The holding of a preliminary investigation is not required by the Constitution. It is not a fundamental right and is not
among those rights guaranteed in the Bill of Rights
‣
It is of a statutory character and may be invoked only when specifically created by statute. But while such right is merely
statutory, it is nonetheless a component of due process in criminal justice.
‣
When so granted by statute, it is not a more formal or technical right, but a substantive right
‣
The Supreme Court has ruled that a preliminary investigation is essentially a judicial inquiry and that in holding a
preliminary investigation, the prosecutor or investigating officer acts as a quasi-judicial officer. But this statement holds
true only in the sense, like quasi-judicial bodies, the prosecutor is an officer in the executive department exercising
powers akin to those of a court.
‣
‣
Note that a prosecutor does NOT perform quasi-judicial functions, but only “similar” to it, by performing a preliminary
investigation.
The right to a preliminary investigation is waivable and may be waived for failure to invoke the right prior to or at the time
of the plea.
MEANING OF PROBABLE CAUSE
‣
Probable cause has been defined as the existence of such facts and circumstances as would lead a person of ordinary
caution and prudence to entertain an honest and strong suspicion that the person charged is guilty of the crime subject of
the investigation
‣
It need not be based on evidence established absolute certainty of guilty. It only implies probability of guilty and requires
more than bare suspicion but less than evidence which would justify a conviction.
KINDS OF DETERMINATION OF PROBABLE CAUSE PRELIMINARY INVESTIGATION
1.
Executive Determination of Probable Cause — for the investigating prosecutor to determine whether an information
must be filed in court. It is one made during preliminary investigation by the prosecutor. It is a function that properly
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pertains to the public prosecutor who is given a broad discretion to determine whether probable cause exists and to
charge those whom he believes to have committed the crime as defined by law and thus should be held for trial.
2.
Judicial Determination of Probable Cause — upon the filing of the information, the judge must independently
determine the existence of probable cause. It is one made by the judge to ascertain whether a warrant of arrest should
be issued against the accused.
INSTANCES WHEN PROBABLE CAUSE NEEDS TO BE ESTABLISHED
‣
NOTE — It is not only in preliminary investigation that probable cause needs to be determined. There are 4 instances in
the Rules on Criminal Procedure where probable cause is needed to be established
1. Executive determination of probable cause by the prosecutor in deciding whether an information should be filed in court
(Rule 112, Sec. 1 and 3)
2. Judicial determination of probable cause by the judge upon the filing of the information in deciding whether a warrant of
arrest or a commitment order, shall be issued. (Rule 112, Sec. 5 and 8)
3. Determination of probable cause by a peace officer or private person making a warrantless arrest when an offense has
just been committed, and he has probable cause to believe based on personal knowledge of facts or circumstances that
the person to be arrested has committed it. (Rule 113, Sec. 5[b])
4. Determination of probable cause by the judge to determine whether a search warrant shall be issued, and only upon
probable cause in connection with one specific offense to be determined personally by the judge after examination under
oath or affirmation of the complainant and the witnesses he may produce, and particularly describing the place to be
searched and and things to be seized which may be anywhere in the Philippines. (Rule 126, Sec.4)
CRIMINAL ACTIONS WHICH REQUIRE A PRELIMINARY INVESTIGATION
‣
RULE — A preliminary investigation is required to be conducted before the filing of an information for an offense
where the law prescribes a penalty of AT LEAST 4 years, 2 months, and 1 day without regard to the fine
OFFICERS AUTHORIZED TO CONDUCT PRELIMINARY INVESTIGATIONS
Section 2. Officers authorized to conduct preliminary investigations. — The following may conduct preliminary
investigations:
(a)
Provincial or City Prosecutors and their assistants;
(b)
National and Regional State Prosecutors; and
(c)
Other officers as may be authorized by law.
Their authority to conduct preliminary investigations shall include all crimes cognizable by the proper court in their
respective territorial jurisdictions. (as amended by A.M. 05-8-26-SC, October 3, 2005)
WHO CAN CONDUCT PRELIMINARY INVESTIGATIONS?
1.
City prosecutors and their assistants
2.
Provincial prosecutors and their assistants
3.
National and regional state prosecutors
4.
Other officers as may be authorized by law, such as —
a.
Ombudsman, and the Special Prosecutor (if authorized by the Ombudsman)
‣
It has the authority to investigate and prosecute on its own or on complaint by any person, any act or omission of
any public officer or employee, office or agency, when such act or omission appears to be illegal, unjust, improper
or inefficient. (Sec. 15(1), RA 6770)
‣
It has primary jurisdiction over cases cognizable by the SB and, in the exercise of this primary jurisdiction, it may
take over, at any stage, from any investigatory agency of the government, the investigation of such cases
b.
The COMELEC, through its authorised legal officers
‣
It has the power, concurrent with the other prosecuting arms of the government, to conduct PI of all election
offenses punishable under the Omnibus Election Code and to prosecute the same (Sec. 265, B.P. 881, Omnibus
Election Code, as amended by RA 9369, Sec. 43)
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‣
c.
The Presidential Commission on Good Governance (with the assistance of the Office of the Solicitor General
and other government agencies)
‣
‣
RULE 112: PRELIMINARY INVESTIGATION
The Commission may avail of the assistance of other prosecuting arms of the government (such as the city or
provincial prosecutors) by deputizing them subject to the Commission’s control.
It has authority to investigate, file and prosecute cases investigated by it (EO No. 14, May 7, 1986)
NOTE — Judges of first level courts (MTC Judges) are no longer authorized to conduct preliminary investigation. This is
pursuant to the amendment made by this Court on August 30, 2005 in A.M. No. 05-8-26-SC Re: Amendment of Rules
112 and 114 of the Revised Rules on Criminal Procedure by Removing the Conduct of Preliminary Investigation from
Judges of the First Level Courts, which took effect on October 3, 2005. (A.M. No. MTJ-071686)
PROCEDURE FOR CRIMINAL ACTIONS WHICH REQUIRE A PRELIMINARY INVESTIGATION
Section 3. Procedure. — The preliminary investigation shall be conducted in the following manner:
a.
The complaint shall state the address of the respondent and shall be accompanied by affidavits of the complainant
and his witnesses, as well as other supporting documents to establish probable cause. They shall be in such number
of copies as there are respondents, plus two (2) copies for the official file. The affidavits shall be subscribed and
sworn to before any prosecutor or government official authorized to administer oath, or, in their absence or
unavailability, before a notary public, each of whom must certify that he personally examined the affiants and that he
is satisfied that they voluntarily executed and understood their affidavits.
b.
Within ten (10) days after the filing of the complaint, the investigating officer shall either dismiss it if he finds no
ground to continue with the investigation, or issue a subpoena to the respondent attaching to it a copy of the
complaint and its supporting affidavits and document.
The respondent shall have the right to examine the evidence submitted by the complainant which he may not have
been furnished and to copy them at his expense. If the evidence is voluminous, the complainant may be required to
specify those which he intends to present against the respondent, and these shall be made available for examination
or copying by the respondent at his expense.
Objects as evidence need not be furnished a party but shall be made available for examination, copying or
photographing at the expense of the requesting party.
c.
Within ten (10) days from receipt of the subpoena with the complaint and supporting affidavits and documents, the
respondent shall submit his counter-affidavit and that of his witnesses and other supporting documents relied upon
for his defense. The counter-affidavits shall be subscribed and sworn to and certified as provided in paragraph (a) of
this section, with copies thereof furnished by him to the complainant. The respondent shall not be allowed to file a
motion to dismiss in lieu of a counter-affidavit.
d.
If the respondent cannot be subpoenaed, or if subpoenaed, does not submit counter-affidavits within the ten (10) day
period, the investigating officer shall resolve the complaint based on the evidence presented by the complainant.
e.
The investigating officer may set a hearing if there are such facts and issues to be clarified from a party or a witness.
The parties can be present at the hearing but without the right to examine or cross-examine. They may, however,
submit to the investigating officer questions which may be asked to the party or witness concerned. The hearing
shall be held within ten (10) days from submission of the counter-affidavits and other documents or from the
expiration of the period for their submission. It shall be terminated within five (5) days.
f.
Within ten (10) days after the investigation, the investigating officer shall determine whether or not there is sufficient
ground to hold the respondent for trial. (3a)
DEPARTMENT ORDER NO. 153 (1996) (MANUAL FOR PROSECUTORS) — RULES ON PROCEDURE IN THE
INVESTIGATION, PROSECUTION AND TRIAL OF CRIMINAL CASES
PART III — PRELIMINARY INVESTIGATION
SECTION 1. Concept of preliminary investigation - A preliminary investigation is an inquiry or proceeding to determine
whether there is sufficient ground to engender a well founded belief that a crime cognizable by the Regional Trial Court
has been committed and that the respondent is probably guilty thereof and should be held for trial.
A preliminary investigation is essentially a judicial inquiry since there is the opportunity to be heard, the production and
weighing of evidence, and a decision rendered on the basis of such evidence. In this sense, the investigating prosecutor
is a quasi-judicial officer.
SEC. 2. Purpose of preliminary investigation. - A preliminary investigation is intended:
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a) to secure the innocent against hasty, malicious and oppressive prosecution and to protect him from an open and
public accusation of a crime and from the trouble, expense and anxiety of a public trial; and
b) to protect the State from having to conduct useless and expensive trials.
SEC. 3. Nature of preliminary investigation. - The conduct of a preliminary investigation is a substantive right which the
accused may invoke prior to or at least at the time of plea, the deprivation of which would be a denial of his right to due
process.
SEC. 4. Effect of amendment of information. - In case an information is amended, a new preliminary investigation shall be
conducted if the amended charge is not related to the crime originally charged; if there is a change in the nature of the
crime charged; or if the information on its face is null and void for lack of authority to file the same.
SEC. 5. where right of preliminary investigation may he invoked. - The right to a preliminary investigation may be invoked
only in cases cognizable by the Regional Trial Court. The right is not available in cases triable by inferior courts.
SEC. 6. Officers Authorized to Conduct Preliminary Investigation. - The following may conduct a preliminary investigation;
a) Provincial or City Prosecutors and their assistants;
b) Judges of Municipal Trial Courts and Municipal Circuit Trial Courts;
c) National and Regional State Prosecutors; and
d) Other officers as may be authorized by law.
Their authority to conduct preliminary investigation shall include all crimes cognizable by the proper court in their
respective territorial jurisdiction.
SEC. 7. Commencement of Preliminary Investigation.- A preliminary investigation proceeding is commenced:
a) by the filing of a complaint by the offended party or any competent person8 directly with the Office of the
Investigating Prosecutor or Judge;
b) by referral from or upon request of the law enforcement agency that investigated a criminal incident;
c) upon request of a person arrested or detained pursuant to a warrantless arrest who executes a waiver of the
provisions of Article 125 of the Revised Penal Code, as amended;
d) by order or upon directive of the court or other competent authority; or
e) for election offenses, upon the initiative of the Commission on Elections, or upon written complaint by any citizen,
candidate, registered political party, coalition of registered parties or organizations under the party-list system or any
accredited citizen arm of the Commission on Elections.
SEC. 8. Complaint. - For purposes of preliminary investigation, the complaint filed with the prosecutor's office shall, as far
as practicable, be accompanied or covered by an Information Sheet and shall state, among others a) the full and complete names and exact home, office or postal addresses of the complainant and his witnesses;
b) The full and complete name and exact home, office or postal address of the respondent;
c) The offense charged and the place and exact date and time of its commission; and
d) Whether or not there exists a related case and, if so, the docket number of said case and the name of the Investigating
Prosecutor thereof.
SEC. 9. Supporting affidavits.- The complaint shall be accompanied by the affidavits of the complainant and his
witnesses, as well as other supporting proofs or documents, if any. The affidavits shall be sworn to before a Provincial,
City or State Prosecutor, or other government official authorized to administer oaths or, in their absence or unavailability,
a notary public, who must certify that he personally examined the affiants and that he is satisfied that they voluntarily
executed and understood their affidavits.
When the preliminary investigation is commenced by referral from or upon request of the law enforcement agency that
investigated the incident, the affidavits of the complainant and his witnesses to be submitted by the said agency shall
consist of the original or duplicate original or certified machine copies thereof.
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SEC. 10. Number of copies of affidavits. - The complaint and supporting affidavits shall be in such number of copies as
there are respondents, plus four (4) copies for the court/official file.
Where a complaint charges multiple offenses which cannot be the subject of one indictment or information, the
complainant may be required to submit such additional copies of the complaint and supporting affidavits as there are
offenses charged in the complaint.
SEC. 11. Barangay certification . - If the offense charged is punishable by imprisonment not exceeding one (1) year or a
fine not exceeding Five Thousand Pesos (5,000.00) and the parties to the case are all residents of the same city or
municipality, the complaint shall be accompanied by the certification required under Section 412 (a) of R.A. Act No.7160,
&quot;The Local Government Code of 1991.
SEC. 12. Lack of barangay certification.- The absence of a barangay certification shall not be a ground for the dismissal
of the complaint. The Investigating Prosecutor shall, however, make the corresponding referral of the complaint to the
proper Lupong Tagapamayapa for appropriate action pursuant to the provisions of Chapter 7, Book III of R.A. No.7160. In
connection therewith, the complainant may be summoned for the purpose of delivering the referral to the Chairman of the
appropriate barangay and to secure the necessary certification within thirty (30) days.
In any of the following cases. the Investigating Prosecutor shall proceed to take cognizance of the complaint for purposes
of preliminary investigation even if there is no Barangay Certification:
a) where the respondent is under detention; or
b) where the respondent has been deprived of personal liberty calling for habeas corpus proceedings; or
c) where the case may be barred by the Statute of Limitations.
SEC. 13. Initial action on the Complaint.- Within ten (10) days after the filing of the complaint, the Investigating Prosecutor
shall either dismiss the same if he finds no ground to continue with the inquiry, or issue a subpoena to the respondent,
attaching thereto a copy of the complaint together with the affidavits of witnesses and other supporting documents.
SEC. 14. Dismissal of complaint. - The following, among others, shall constitute sufficient basis for the outright dismissal
of a complaint:
a) that the offense charged in the complaint was committed outside the territorial jurisdiction of the Office of the
Investigating Officer;
b) that, at the time of the filing of the complaint, the offense charged therein had already prescribed;
c) that the complainant is not authorized under the provisions of pertinent laws to file the complaint;
d) that the acts and/or omissions alleged in the complaint and/or the supporting affidavits do not sufficiently show that a
criminal offense or violation of a penal law has been committed; or
e) that the complaint and the supporting affidavits are unsigned and/or have not been duly subscribed and sworn to as
prescribed under the Rules on Criminal Procedure.
SEC. 15. Personal service of documents by investigating prosecutor. -Whenever circumstances warrant and to prevent
the loss of documents in the course of the service of a subpoena through ordinary modes, the Investigating Prosecutor
may require the respondent or other parties to appear before him on a designated date, time and place and then and
there personally furnish them with copies of the complaint, supporting affidavits and other documents.
At the said or any other setting, the respondent shall have the right to examine all other evidence submitted by the
complainant.
Failure on the part of the respondent or his counsel/representative to appear before the Investigating Prosecutor to obtain
copies of the complaint, supporting affidavits and other documents despite receipt of notice or subpoena shall be
considered a waiver or forfeiture of respondent9s right to be furnished copies of the complaint, supporting affidavits and
other documents, as well as to examine all other evidence submitted by the complainant.
For the purposes specified in the first paragraph hereof, the Investigating Prosecutor shall not require the appearance
before him of the respondent or other parties who are residing in distant places. In such cases, the Investigating
Prosecutor shall issue and send the subpoena, together with copies of the complaint, supporting affidavit and other
documents, by registered special delivery mail with return card.
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SEC. 16. Service of subpoena in preliminary investigation. - To expedite the conduct of a preliminary investigation, the
following guidelines shall be observed in the service of subpoenasa) Service of subpoena and all papers/documents required to be attached thereto shall be by personal service by regular
process servers. In their absence, the cooperation of the Provincial City/Municipal Station Commanders of the
Philippine National Police (PNP) may be requested for the purpose.
b) Under other circumstances, where personal service cannot be effected but the respondent cannot be considered as
incapable of being subpoenaed as when he continues to reside at his known address but the return states that he
&quot;has left his residence and his return is uncertain&quot; or words of similar import, service of subpoena and its attachments
shall be effected by registered mail with return card at respondent's known home/office address. XXXXX
c) Upon receipt of the unclaimed/returned envelope, the Investigating Prosecutor may then proceed to resolve the
complaint on the basis of the evidence presented by the complainant.
SEC. 17. where Respondent cannot he subpoenaed - If a respondent cannot be subpoenaed, as, for instance, he
transferred residence without leaving any forwarding address, the Investigating Prosecutor shall base his resolution on
the evidence presented by the complainant.
SEC. 18. Counter-Affidavits.- In cases where the respondent is subpoenaed, he shall within ten (10) days from receipt of
the complaint and other documents, submit his counter-affidavit and other supporting documents which shall be sworn
to and certified as prescribed in the second sentence of par. 1 of Section 9 this Part, copies of which shall be furnished
by the respondent to the complainant.
Only a counter-affidavit subscribed and sworn to by the respondent before the Public Prosecutor can dispute or put at
issue the allegations in the complaint. A memorandum, manifestation or motion to dismiss signed by the counsel cannot
take the place of a counter-affidavit. Thus, a respondent relying on the manifestation, memorandum or motion to dismiss
of his counsel is deemed to have not controverted complainant's evidence.
However, if such memorandum, manifestation or motion to dismiss is verified by the respondent himself, the same may
be considered a counter-affidavit.
SEC. 19. Motion for dismissal of bill of particulars.-The filing of a motion for the dismissal of the complaint or for the
submission of a bill of particulars shall not suspend or interrupt the running of the period for the submission of counteraffidavits and other supporting documents.
All the grounds for the dismissal of the complaint, as well as objections to the sufficiency thereof, shall be alleged or
incorporated in the counter-affidavit and shall be resolved by the Investigating Prosecutor jointly on the merits of the
case.
The Investigating Prosecutor may grant a motion to dismiss filed by a respondent who is yet to file or has not filed his
counter-affidavit if the said motion is verified and satisfactorily establishes, among others:
a) the circumstances specified in sub-paragraphs (a), (b) (c) and (d) and (e) of Section 14 of this Part;
b) the fact that the complaint, or one similar thereto or identical therewith, has previously been filed with the Office and
has been fully adjudicated upon on the merits after due preliminary investigation proceedings; or
c) the extinction of respondents criminal liability by reason of death, pardon, amnesty, repeal of the law under which
prosecution is sought, or other legal causes.
SEC. 20. Consolidation.- The following cases shall, as far as practicable, be consolidated for preliminary investigation
purposes and assigned to and jointly heard by one Investigating Officer:
a) charges and counter-charges;
b) cases arising from one and the same incident or transaction or series of incident or transactions; and
c) cases involving common parties and founded on factual and/or legal issues of the same or similar character.
SEC. 21. Extension of time. - No motion or request for extension of time to submit counter-affidavits shall be allowed or
granted by the Investigating Prosecutor except when the interest of justice demands that the respondent be given
reasonable time or sufficient opportunity to:
a) engage the services of counsel to assist him in the preliminary investigation proceedings;
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b) examine or verify the existence, authenticity or accuracy of voluminous records, files, accounts or other papers or
documents presented or submitted in support of the complaint; or
c) undertake studies or research on novel, complicated or technical questions or issues of law and of facts attendant to
the case under investigation.
Extensions of time to submit a counter-affidavit for any of the reasons stated above shall not exceed ten (10) days.
Additional extensions may be authorized by the Provincial/City Prosecutor concerned.
SEC. 22. Suspension of proceedings.- Upon motion of a party, or when raised in a counter-affidavit, the Investigating
Prosecutor may suspend the preliminary investigation proceedings if the existence of a prejudicial question is
satisfactorily established.
The existence of a prejudicial question shall, however, not be a ground for the dismissal of the complaint.
SEC. 23. Concept of prejudicial question.- A prejudicial question is one the resolution of which is a logical antecedent of
the issue involved in a case and the cognizance of which pertains to another tribunal. It is based on a fact distinct and
separate from the crime charged but so intimately connected with it that it determines the guilt or innocence of the
accused. To suspend the criminal action, it must not only appear that said case involves facts intimately related to those
upon which the criminal prosecution would be based but also that in the resolution of the issue or issues raised in the
civil case, the guilt or innocence of the accused would necessarily be determined.
SEC. 24. Elements of prejudicial question. - The essential elements of a prejudicial question are:
a) the civil action involves an issue similar or intimately related to the issue raised in the criminal action;
b) the resolution of such issue determines whether or not the criminal action may proceed ; and
c) the cognizance of the said issue pertains to another tribunal.
SEC. 25. Issuance of orders of suspension of proceedings.- No resolution or order suspending the preliminary
investigation based on the existence of a prejudicial question shall be issued by the Investigating Prosecutor without the
written approval of the Provincial/City Prosecutor concerned or his duly designated assistant.
SEC. 26. Reply-affidavits and rejoinders.- The Investigating Prosecutor shall not require or allow the filing or submission
of reply-affidavits and/or rejoinders, except where new issues of fact or questions of law which are material and
substantial in nature are raised or invoked in the counter-affidavit or subsequent pleadings and there exists a need for
said issues or questions to be controverted or rebutted, clarified or explained to enable the Investigating Prosecutor to
arrive at a fair and judicious resolution of the case. In such a case, the period for the submission of reply affidavits or
rejoinders shall in no case exceed five (5) days unless a longer period is authorized by the Provincial/City Prosecutor
concerned.
SEC. 27. Clarificatory questions. - The Investigating Prosecutor may set a hearing to propound clarificatory questions to
the parties or their witnesses if he believes that there are matters which need to be inquired into personally by him. In said
hearing, the parties shall be afforded the opportunity to be present but without the right to examine or cross-examine. If
they so desire, they may submit written questions to the Investigating Prosecutor who may propound such questions to
the parties or witnesses concerned.
The Investigating Prosecutor shall make a record of the questions asked and answers given during the clarificatory
questioning which shall be signed by the parties concerned and/or their respective counsel. Said notes shall form part of
the official records of the case. Parties who desire to file a petition for review of the Investigating Officer's resolution may,
at their option, cite specific portions of the oral testimony by reference to the transcript of stenographic notes. Said notes
shall only be transcribed in cases of appeal and shall be obtained at the expense of the interested party.
SEC. 28. Submission of case for resolution. - The Investigating Prosecutor shall case submitted for resolution:
a) when the respondent cannot be subpoenaed or, if subpoenaed, does not submit his counter-affidavit within the
reglementary period. In such a case, the Investigating Prosecutor shall base his resolution on the evidence presented
by the complainant; or
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b) upon submission by the parties of their respective affidavits and supporting proof or documents, in which event, he
shall, upon the evidence thus adduced, determine whether or not there is sufficient ground to hold the respondent for
trial
SEC. 33. Memoranda. - The Investigating Prosecutor shall not require nor allow the filing or submission by the parties of
memoranda unless the case involves difficult or complicated questions of law or of fact. In any event, the filing of
memoranda by the parties shall be done simultaneously and the period therefore shall not exceed ten (10) days, unless a
longer period is authorized by the Provincial/City Prosecutor concerned.
SEC. 57. Inhibition. - A Prosecutor shall inhibit himself from conducting a preliminary investigation in a case wherein a) he or his wife or child is interested as heir, legatee, creditor or otherwise; or
b) he is related to either affinity or to counsel
c) he has been named counsel. party within the 6th degree of consanguinity or within the 4th degree; or executor,
administrator, guardian, trustee or other than those mentioned above.
A motion to disqualify or inhibit the Investigating Prosecutor may be filed with the City/Provincial or Chief State
Prosecutor concerned for just or valid reasons
SEC. 58. Period to resolve cases under preliminary investigation. - The following periods shall be observed in the
resolution of cases under preliminary investigation:
a) The preliminary investigation of complaints charging a capital offense shall be terminated and resolved within ninety
(90) days from the date of assignment to the Investigating Prosecutor.
b) The preliminary investigation of all other complaints involving crimes cognizable by the Regional Trial Courts shall be
terminated and resolved within sixty (60) days from the date of assignment.
c) In cases of complaints involving crimes cognizable by the Metropolitan Trial Courts, Municipal Trial Courts and
Municipal Circuit Trial Courts, the preliminary investigation - should the same be warranted by the circumstances shall be terminated and resolved within sixty(60) days from the date of assignment to the Investigating Prosecutor.
In all instances, the total period (from the date of assignment to the time of actual resolution) that may be consumed in
the conduct of the formal preliminary investigation shall not exceed the periods prescribed herein.
PROCEDURE IN CRIMINAL ACTIONS WHICH REQUIRE PRELIMINARY INVESTIGATION
1.
STEP 1 — FILING OF THE AFFIDAVIT-COMPLAINT WITH THE OFFICE OF THE PROSECUTOR
‣
This starts the preliminary investigation process
‣
This affidavit-complaint is required to state the address of the respondent and shall be accompanied by —
a.
The affidavits of the complainant
b.
The affidavits of the complainant’s witnesses
c.
Other supporting documents
‣
The affidavits and supporting documents are required in order to establish probable cause
‣
The number of copies to be filed shall be in such number as there are respondents plus 2 copies of the official file
‣
The affidavits that shall accompany the complaint shall be subscribed and sworn to before either —
1.
Any prosecutor (not necessarily before the investigating prosecutor)
2.
Any government official authorised to administer oaths
3.
Notary public (but only in the absence or unavailability of the first two)
‣
The prosecutor, government official authorised to administer oaths or notary public does not perform a mere
mechanical duty. They are obligated to conduct a personal examination of the affiants and to certify that he personally
examined the affiants and that he is satisfied that they voluntarily executed and understood their affidavits.
‣
Is the “complaint-affidavit” filed with the prosecutor’s office the same “complaint” contemplated in Rule 110,
Sec. 3?
‣
NO. A complaint for purposes of conducting a preliminary investigation differs from a complaint for purposes of
instituting a criminal prosecution. Confusion apparently springs because two complementary procedures adopt
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the usage of the same word, for lack of a better or alternative term, to refer essentially to a written charge. There
should be no confusion about the objectives, however, since, as intimated during the hearing before the appellate
court, preliminary investigation is conducted precisely to elicit further facts or evidence. Being generally
inquisitorial, the preliminary investigation stage is often the only means of discovering the persons who may be
reasonably charged with a crime, to enable the preparation of a complaint or information. (Santos-Concio vs DOJ
2008)
‣
Is the affidavit, executed by the persons who have personal knowledge of the crime, the complaint-affidavit
itself?
‣
‣
‣
Who is authorized to file the affidavit-complaint, is it only the offended party?
‣
NO. A complaint for purposes of preliminary investigation by the fiscal need not be filed by the offended party. The
rule has been that, unless the offense subject thereof is one that cannot be prosecuted de oficio, the same may be
filed, for preliminary investigation purposes, by any competent person. The crime of estafa is a public crime which
can be initiated by any competent person. The witnesses who executed the affidavits based on their personal
knowledge of the acts committed by the petitioner fall within the purview of any competent person who may
institute the complaint for a public crime. The Court is not unaware of the practice of incorporating all allegations
(of several witnesses) in one document denominated as complaint-affidavit. It does not pronounce strict
adherence to only one approach, however, for there are cases where the extent of ones personal knowledge may
not cover the entire gamut of details material to the alleged offense. A preliminary investigation can thus validly
proceed on the basis of an affidavit of any competent person, without the referral document, like the NBI-NCR
Report, having been sworn to by the law enforcer as the nominal complainant. (Santos-Concio vs DOJ 2008)
‣
In fact a BSP letter, taken together with the affidavits attached thereto can already be treated as an affidavitcomplaint, provided they contain personal knowledge of the events and transactions constitutive of any offense. In
public crimes,authority holds that it can be initiated by any competent person with personal knowledge of the acts
committed by the offender. Thus, the witnesses who executed the affidavits clearly fell within the purview of any
competent person who may institute the complaint for a public crime. (Soriano vs People 2010)
What if the complaint-affidavit (filed before the fiscal) was not executed under oath, and subsequently an
information is filed, does this render the information defective?
‣
‣
NO. Even the absence of an oath in the complaint does not necessarily render it invalid. Want of oath is a mere
defect of form, which does not affect the substantial rights of the defendant on the merits. (Sasot vs People 2005)
What if the person who filed the complaint did not have the capacity to sue under Philippine Laws, does it
render the complaint defective?
‣
2.
NO. As clearly worded, the complaint is not entirely the affidavit of the complainant, for the affidavit is treated as a
component of the complaint. The phraseology of the above-quoted rule recognizes that all necessary allegations
need not be contained in a single document. It is unlike a criminal complaint or information where the averments
must be contained in one document charging only one offense, non-compliance with which renders it vulnerable
to a motion to quash. (Santos-Concio vs DOJ 2008)
NO. If prosecution follows after the completion of the preliminary investigation being conducted by the Special
Prosecutor the information shall be in the name of the People of the Philippines and no longer the petitioner which
is only an aggrieved party since a criminal offense is essentially an act against the State. It is the latter which is
principally the injured party although there is a private right violated. Petitioner's capacity to sue would become,
therefore, of not much significance in the main case. (Sasot vs People 2005)
STEP 2 — AFTER RECEIPT OF THE COMPLAINT, THE INVESTIGATING PROSECUTOR HAS 10 DAYS TO DETERMINE IF THE
COMPLAINT IS SUFFICIENT IN FORM AND IN SUBSTANCE
‣
From the filing of the complaint, the investigating prosecutor has 10 days to decide whether to —
a.
Dismiss the complaint outright — If he finds no ground to conduct a preliminary investigation. The prosecutor is
not duty bound to do so if he thinks the complaint has no merit.
‣
b.
The investigating fiscal, to be sure, has discretion to determine the specificity and adequacy of averments of
the offense charged. He may dismiss the complaint forthwith if he finds it to be insufficient in form or
substance or if he otherwise finds no ground to continue with the inquiry, or proceed with the investigation if
the complaint is, in his view, in due and proper form. It certainly is not his duty to require a more particular
statement of the allegations of the complaint merely upon the respondents motion, and specially where after an
analysis of the complaint and its supporting statements he finds it sufficiently definite to apprise the
respondents of the offenses which they are charged. (Santos-Concio vs DOJ 2008)
Issue a subpoena to the respondent — In case he finds the need to continue with the investigation, in which
case the subpoena shall be accompanied with a copy of the complaint and its supporting affidavits and
documents
‣
SALVADOR — in practice, the complaint is not attached and the respondent has to get a copy of it himself.
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Does the respondent have the right to examine the affidavits and/or evidence submitted by the complainant?
‣
YES. This is expressly provided for under Rule 112, Sec. 3(b). The respondent shall have the right to examine the
evidence submitted by the complainant which he may not have been furnished and to copy them at his expense.
‣
If the evidence is voluminous, the complainant may be required to specify those which he intends to present
against the respondent, and these shall be made available for examination or copying by the respondent at his
expense.
‣
Objects as evidence need not be furnished a party but shall be made available for examination, copying or
photographing at the expense of the requesting party.
In case of multiple respondents, are the respondents entitled to receive copies of the counter-affidavits of
their co-respondents?
‣
‣
Does the respondent have the right to cross-examine the complainant’s witnesses?
‣
3.
NO. The rule does not require the investigating officer to furnish the respondent with the copies of the counteraffidavits of his co-respondents. In connection with Rule 112, Sec. 3(b), a respondent’s right to examine refers only
to the evidence submitted by the complainant. (Estrada vs Ombudsman 2015)
NO. It is a fundamental principle that the accused in a preliminary investigation has no right to cross-examine the
witnesses which the complainant may present. Rule 112, Sec. 3 expressly provides that a respondent only has the
right to submit a counter-affidavit and to examine all other evidence submitted by the complainant. If the fiscal
sets a classificatory hearing to propound classificatory questions to the parties or their witnesses, the respondent
is afforded an opportunity to be present but without right to examine or cross-examine. The admissibility or
inadmissibility of said testimonies should be ventilated before the trial court during the trial proper and not in the
preliminary investigation. (Estrada vs Ombudsman 2015)
STEP 3 — THE RESPONDENT HAS 10 DAYS TO SUBMIT A COUNTER-AFFIDAVIT. IF HE FAILS TO DO SO, THE INVESTIGATING
OFFICER CAN RESOLVE THE CASE BASED ON THE AFFIDAVIT-COMPLAINT ALONE.
‣
Within 10 days from receipt of the subpoena, the respondent has 10 days to submit his counter-affidavit, the affidavits
of his witness and other supporting documents relied upon for his defense.
‣
Same procedure required for the counter-affidavit as that of the complaint, it also needs to be subscribed, sworn,
certified before the proper officers.
‣
RIANO — In practice, there can also be a reply or rejoinder affidavits that follow the counter-affidavit. It is common
practice to a slow the filing of a reply to the counter-affidavit usually denominated as a reply-affidavit. The respondent
is allowed to rebut the reply-affidavit through a rejoinder-affidavit. But there is no provision in Rule 112 that gives the
complainant or requires the prosecutor to observe the right to file a Reply to the accused’s counter-affidavit.
‣
Can the respondent file an MTD instead?
‣
‣
‣
What if the respondent does not submit a counter-affidavit or if he cannot be subpoenaed?
‣
If despite the subpoena, the respondent does not submit his counter-affidavit, the investigating officer shall resolve
the complaint based on the evidence presented by the complainant. This same rule applies if the respondent
cannot be subpoenaed.
‣
The rule allows the investigating prosecutor to resolve the complaint based on the evidence before him if a
respondent could not be subpoenaed. As long as efforts to reach a respondent were made, and he was given an
opportunity to present countervailing evidence, the preliminary investigation remains valid. The rule was put in
place in order to foil underhanded attempts of a respondent to delay the prosecution of offenses. (Ocampo vs
Abando 2014)
‣
RIANO — This situation would have the effect of an ex-parte investigation because the respondent cannot or does
not participate in the proceedings.
Is the complainant entitled to receive a copy of the respondent’s counter-affidavit?
‣
4.
NO. The respondent is NOT allowed to file a motion to dismiss in lieu of a counter-affidavit
YES. The failure to give the complainant a copy of the counter-affidavit is a procedural defect. (Artillero vs Casimiro
2012)
STEP 4 — WITHIN 10 DAYS FROM THE SUBMISSION OF THE COUNTER-AFFIDAVIT (OR REPLY OR REJOINDER) OR THE
EXPIRATION OF THE PERIOD TO SUBMIT THEM, AN OPTIONAL CLARIFICATION HEARING MAY BE HELD.
‣
This is at the option of the investigating prosecutor. It is at his discretion. (Racho vs Miro)
‣
This hearing is set if there are facts and issues to be clarified either from a party or a witness. If they have questions to
ask, they shall submit the questions to the investigating officer who shall ask the questions to the party or witness
concerned.
‣
The hearing shall be terminate within 5 days.
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STEP 5 — THE INVESTIGATING PROSECUTOR MUST RESOLVE THE CASE AND ISSUE A RESOLUTION WITHIN 10 DAYS FROM THE
5.
TERMINATION OF THE INVESTIGATION
‣
‣
Within 10 days from the termination, the investigating prosecutor shall determine whether there is sufficient ground to
hold the respondent for trial. If there is, the investigating prosecutor will —
a.
Issue a resolution which will be approved by the city or provincial prosecutor (head of the prosecution office) and
will; and
b.
Prepare an information to be filed in court
NOTE — The determination of probable cause is recognized as an executive function exclusively of the prosecutor. He
is under no obligation to file a criminal action where he is not convinced that he has the quantum of evidence at hand
to support the averments. Thus, mandamus will not lie.
QUESTIONING THE ABSENCE OF A PRELIMINARY INVESTIGATION
‣
RULE — AN ACCUSED WHO WANTS TO QUESTION THE REGULARITY OR ABSENCE OF A PRELIMINARY INVESTIGATION MUST DO
SO BEFORE HE ENTERS HIS PLEA
‣
‣
‣
See Rule 114, Sec. 26 — An application for or admission to bail shall not bar the accused from challenging the
validity of his arrest or the legality of the warrant issued therefor, or from assailing the regularity or questioning the
absence of a preliminary investigation of the charge against him, provided that he raises them before entering his plea.
The court shall resolve the matter as early as practicable but not later than the start of the trial of the case.
‣
Failure to invoke the right before entering a plea will amount to a waiver (People vs Gomez)
‣
While there might to preliminary investigation is a substantive right and not a mere formal or technical right of the
accused, the right is deemed waived when the accused fails to invoke it before or at the time of entering a plea at
arraignment. (People vs Buluran)
If there is no preliminary investigation when required, should the court dismiss the information?
‣
NO. The accused should call the attention of the court to the deprivation of the required preliminary investigation, the
court should NOT dismiss the information, but rather, it should hold in abeyance the proceedings and remand the
case to the prosecutor so that the investigation may be conducted. (Larranaga vs CA) Dismissal of the case is not the
remedy (Socrates vs Sandiganbayan)
‣
NOTE — The absence of preliminary investigation does not affect the court’s jurisdiction over the case nor does it
impair the validity of the information or otherwise, renders it defective. (Enriquez vs Sarmiento)
What is the remedy of the accused in case no preliminary investigation was conducted when required, can he file
a motion to quash the information?
‣
NO. The absence of a preliminary investigation is NOT a ground for the quash of a complaint or information. (Socrates
vs Sandiganbayan) Such ground is not provided for in Sec. 3 of Rule 117, the provision which enumerates the grounds
for a motion to quash a complaint or information.
‣
SALVADOR — His remedy is to file a motion for the conduct of a preliminary investigation.
RESOLUTION OF THE PRELIMINARY INVESTIGATION BY THE INVESTIGATING PROSECUTOR
Section 4. Resolution of investigating prosecutor and its review. — If the investigating prosecutor finds cause to hold the
respondent for trial, he shall prepare the resolution and information. He shall certify under oath in the information that he,
or as shown by the record, an authorized officer, has personally examined the complainant and his witnesses; that there
is reasonable ground to believe that a crime has been committed and that the accused is probably guilty thereof; that the
accused was informed of the complaint and of the evidence submitted against him; and that he was given an opportunity
to submit controverting evidence. Otherwise, he shall recommend the dismissal of the complaint.
Within five (5) days from his resolution, he shall forward the record of the case to the provincial or city prosecutor or chief
state prosecutor, or to the Ombudsman or his deputy in cases of offenses cognizable by the Sandiganbayan in the
exercise of its original jurisdiction. They shall act on the resolution within ten (10) days from their receipt thereof and shall
immediately inform the parties of such action.
No complaint or information may be filed or dismissed by an investigating prosecutor without the prior written authority or
approval of the provincial or city prosecutor or chief state prosecutor or the Ombudsman or his deputy.
Where the investigating prosecutor recommends the dismissal of the complaint but his recommendation is disapproved
by the provincial or city prosecutor or chief state prosecutor or the Ombudsman or his deputy on the ground that a
probable cause exists, the latter may, by himself, file the information against the respondent, or direct any other assistant
prosecutor or state prosecutor to do so without conducting another preliminary investigation.
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If upon petition by a proper party under such rules as the Department of Justice may prescribe or motu proprio, the
Secretary of Justice reverses or modifies the resolution of the provincial or city prosecutor or chief state prosecutor, he
shall direct the prosecutor concerned either to file the corresponding information without conducting another preliminary
investigation, or to dismiss or move for dismissal of the complaint or information with notice to the parties. The same rule
shall apply in preliminary investigations conducted by the officers of the Office of the Ombudsman. (4a)
DEPARTMENT ORDER NO. 153 (1996) (MANUAL FOR PROSECUTORS) — RULES ON PROCEDURE IN THE
INVESTIGATION, PROSECUTION AND TRIAL OF CRIMINAL CASES
PART III — PRELIMINARY INVESTIGATION
SEC. 29. Lack of probable cause.- If the Investigating Prosecutor does not find sufficient basis for the prosecution of the
respondent, he shall prepare the resolution recommending the dismissal of the complaint.
SEC. 30. Finding of probable cause. - If the Investigating Prosecutor finds that probable cause exists, he shall prepare the
resolution and the corresponding information or complaint in the appropriate cases.
Where the respondent is a public officer or employee or a member of the Philippine National Police (PNP), the
Investigating Prosecutor shall also determine whether or not the offense with which he is charged was committed in
relation to his office and, if so committed, such fact should be alleged in the information to be filed with the
Sandiganbayan through the Ombudsman
SEC. 31. Reopening of investigation.- After a case under preliminary investigation has been submitted for resolution
under the provisions of the preceding Section but before promulgation of the resolution, the preliminary investigation may
be reopened for the purpose of receiving new and/or additional evidence upon the prior authorization given by the
Provincial/City Prosecutor concerned or upon motion of the interested party, Provided, That in the latter case, it shall be
subject to the following conditions:
a) the motion is verified and a copy thereof furnished the opposing party;
b) the motion is accompanied with the new and/or additional evidence; and
c) the motion sufficiently and satisfactorily shows valid and justifiable reason for the failure of the movant to submit the
new and/or additional evidence during the preliminary investigation proceedings.
SEC. 34. Period for resolving a case. - The Investigating Prosecutor shall resolve the case within ten (10) days from the
time the case is deemed submitted for resolution, unless otherwise provided herein or a longer period is authorized by
the Provincial/City Prosecutor concerned.
SEC. 44. Recommended bail. - The bail recommended in the resolution shall be stated in the information, written in words
and figures, and initialed by the investigating prosecutor.
SEC. 45. Parties to be furnished with a copy of the resolution. - The complete names and addresses of the complainant
and the respondent shall be set out at the end of the resolution after the signature of the investigating prosecutor and the
head of the Prosecutor's Office concerned under the phrase: &quot;Copy furnished:&quot;.
If the parties are represented by counsel and the latter's appearance is entered formally in the record, the counsel, not
the party, shall be given a copy of the resolution.
SEC. 47. Records of the case. - The investigating fiscal shall forward his resolution, together with the complete records of
the case, to the Provincial or City Prosecutor or Chief State Prosecutor concerned within five (5) days from the date of his
resolution.
SEC. 48. Action of the Provincial or City Prosecutor or Chief State Prosecutor on resolution. - The Provincial or City
Prosecutor or Chief State Prosecutor concerned shall act on all resolutions within ten (10) days from receipt thereof by
either approving or disapproving the resolution or returning the same to the investigating prosecutor for further
appropriate action.' 'immediately after approving or disapproving the resolution, the Provincial or City Prosecutor or Chief
State Prosecutor concerned shall transmit a copy of the resolution to the parties.
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SEC. 49. Reversal by the Provincial or City Prosecutor or Chief State Prosecutor of resolution of investigating prosecutor.
- If the Provincial or City Prosecutor or Chief State Prosecutor reverses the recommendation in the resolution of the
investigating prosecutor, the former may, by himself, file the corresponding information or direct any other assistant
prosecutor or state prosecutor, as the case may be, to do so without need of conducting another preliminary
investigation.
SEC. 50. Approval of pleading by head of prosecution office. - A pleading prepared by the trial prosecutor, including
exparte motions, shall not be filed in court without the prior written approval by the Provincial or City Prosecutor or Chief
State Prosecutor, as the case may be, of said pleading.
SEC. 53. Information/Complaint.- The information/complaint shall be personally and directly prepared by the Investigating
Prosecutor or such other prosecutor designated for the purpose and signed by him or the complainant, as the case may
be. XXXXXX
SEC. 54. Documents to be attached to information/complaint. - An information/complaint that is filed in court shall, as far
as practicable, be accompanied by a copy of the resolution of the Investigating Prosecutor, the complainant's affidavit,
the sworn statements of the prosecution's witnesses, the respondent's counter-affidavit and the sworn statements of his
witnesses and such other evidence as may have been taken into account in arriving at a determination of the existence of
probable cause.
SEC. 55. Promulgation of resolution.- The result of the preliminary investigation shall be promulgated by furnishing the
parties or their counsel a copy of the resolution by:
a) personal service;
b) registered mail with return card to the complainant, and by ordinary mail to the respondent, if the resolution is for the
dismissal of the complaint; or
c) registered mail with return card to the respondent, and by ordinary mail to the complainant, if the resolution is for the
indictment of the respondent.
‣
1.
NOTE — Sec. 4 is the procedure after Sec. 3, after the investigating prosecutor conducting the preliminary investigation
resolves to determine the existence or non-existence of probable cause
THE INVESTIGATING PROSECUTOR RESOLVES THE PRELIMINARY INVESTIGATION, EITHER BY —
Finding probable cause to hold the respondent for trial — in which case the prosecutor shall prepare both—
a.
i.
Resolution — given to the parties so that they would know the basis of the finding of probable cause
ii.
Information — this is filed in court, this is the initiatory pleading which initiates the judicial process for criminal
prosecution.
‣
‣
The information should contain a certification by the investigating officer under oath (certification of preliminary
investigation), in which he shall certify to the following —
(1)
That he, or as shown by the record, an authorised officer, has personally examined the complainant and his
witnesses
(2)
That there is reasonable ground to believe that a crime has been committed
(3)
That the accused is probably guilty thereof
(4)
That the accused was informed of the complainant and of the evidence submitted against him
(5)
That he was given an opportunity to submit controverting evidence
What if the prosecutor fails to attach a certification of preliminary investigation?
‣
Notwithstanding the absence in the information of a certification as to the holding of a preliminary investigation,
the information is nonetheless considered valid for the reason that such certification is NOT an essential part of
the information itself and its absence cannot vitiate it as such. (Alvizo vs Sandiganbayan)
‣
NOTE — What is not allowed is the filing of the information without a preliminary investigation having been
previously conducted when required. (People vs Lapura) Remember that in this case, the accused should call
the attention of the court to the deprivation of the required preliminary investigation, the court should NOT
dismiss the information, but rather, it should hold in abeyance the proceedings and remand the case to the
prosecutor so that the investigation may be conducted. (Larranaga vs CA)
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Finding there there is an absence of probable cause to hold the respondent for trial — in this case the
prosecutor dismisses the complaint
WITHIN 5 DAYS FROM THE ISSUANCE OF THE RESOLUTION, THE RESOLUTION OF THE INVESTIGATING PROSECUTOR AND THE
RECORDS OF THE CASE IS FORWARDED TO THE HEAD OF THE PROSECUTION OFFICE FOR APPROVAL
‣
It will be forwarded to either the —
a.
Provincial or city prosecutor or chief state prosecutor; or
b.
Ombudsman or his deputy — in cases of offenses cognizable by the Sandiganbayan in the exercise of its original
jurisdiction
‣
This is to be done within 5 days from his resolution (whether he finds cause or recommends its dismissal)
‣
The rule is that no complaint or information may be filed or dismissed by an investigating prosecutor without the prior
written authority or approval of the provincial or city prosecutor or chief state prosecutor, or the Ombudsman or his
deputy
‣
SALVADOR — The provincial or city prosecutor or chief state prosecutor is the investigating prosecutor’s boss. The
investigating prosecutor does not have the authority to file the information. His resolution is merely recommendatory
and is subject to review by the Provincial or City Prosecutor or Chief State Prosecutor of the respective city or
province. The latter is very powerful, he will decide whether the criminal case would proceed against the accused and
an information is to be filed in court.
3.
WITHIN 10 DAYS FROM RECEIPT OF THE RESOLUTION AND THE RECORDS, THE HEAD OF THE PROSECUTION OFFICE SHALL ACT
ON THE RESOLUTION
‣
They have 10 days to act on it
‣
The head of the prosecution office may either —
‣
a.
Approve/affirm the resolution of the investigating prosecutor
b.
Reverse it
c.
Return it to the investigating prosecutor for further appropriate action (such as to conduct another PI)
NOTE — Where the investigating prosecutor recommends the dismissal of the complaint but his recommendation is
disapproved by the provincial or city prosecutor or chief state prosecutor or the Ombudsman or his deputy on the
ground that a probable cause exists, the latter may, by himself, file the information against the respondent, or direct
another assistant prosecutor or state prosecutor to do so without conducting another preliminary investigation
PETITION FOR REVIEW OF THE RESOLUTION OF THE INVESTIGATING PROSECUTOR
Section 4. Resolution of investigating prosecutor and its review. — XXXXXXX
If upon petition by a proper party under such rules as the Department of Justice may prescribe or motu proprio, the
Secretary of Justice reverses or modifies the resolution of the provincial or city prosecutor or chief state prosecutor, he
shall direct the prosecutor concerned either to file the corresponding information without conducting another preliminary
investigation, or to dismiss or move for dismissal of the complaint or information with notice to the parties. The same rule
shall apply in preliminary investigations conducted by the officers of the Office of the Ombudsman. (4a)
DEPARTMENT ORDER NO. 153 (1996) (MANUAL FOR PROSECUTORS) — RULES ON PROCEDURE IN THE
INVESTIGATION, PROSECUTION AND TRIAL OF CRIMINAL CASES
PART III — PRELIMINARY INVESTIGATION
SEC. 51. Motion for reinvestigation, where filed. - Before the arraignment of the accused, a motion for reinvestigation of
the case may be filed with the City/Provincial Prosecutor, Provided, That when the case has been appealed to the
Regional State Prosecutor or the Department of Justice, such motion may be filed, respectively, with the said offices.
After arraignment, said motion may only be filed with the judge hearing the case.
SEC. 56. Motion for reconsideration. - A motion for reconsideration may be filed within ten (10) days from receipt of the
resolution. The motion shall be verified, addressed to the Provincial/City Prosecutor or the Chief State Prosecutor, and
accompanied by proof of service of a copy thereof on the opposing party and must state clearly and distinctly the
grounds relied upon in support of the motion.
A motion for reconsideration is still part of due process in the preliminary investigation. The denial thereof is a reversible
error as it constitutes a deprivation of the respondent's right to a full preliminary investigation preparatory to the filing of
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the information against him. The court therefore may not proceed with the arraignment and trial pending resolution of the
motion for reconsideration.
PART IV — PETITION FOR REVIEW
SECTION 1. Subject of petition for review.- Only resolutions of the Chief State Prosecutor/Regional State Prosecutor/
Provincial or City Prosecutor dismissing a criminal complaint may be the subject of a Petition for Review to the Secretary
of Justice except as otherwise provided in Section 4 hereof.
A petition from the resolution of a Provincial/City Prosecutor where the penalty prescribed for the offense charged does
not exceed prision correccional, regardless of the imposable fine, shall be made to the Regional State Prosecutor who
shall resolve the petitions with finality. Such petitions shall also be governed by these rules.
The provision of the preceding paragraph on the finality of the resolution of the Regional State Prosecutor
notwithstanding, the Secretary of Justice may, in the interest of justice and pursuant to his residual authority of
supervision and control over the prosecutors of the Department of Justice, order the automatic review by his office of the
resolution of the Regional State Prosecutors in the cases appealed to the latter.
SEC. 2. Period to file petition.- The petition must be filed within a period of fifteen (15) days from receipt of the questioned
resolution by the party or his counsel. The period shall be interrupted only by the filing of a motion for reconsideration
within ten (10) days from receipt of the resolution and shall continue to run from the time the resolution denying the
motion shall have been received by the movant or his counsel.
SEC. 4. Cases not subject to review; exceptions.- No petition may be allowed from a resolution of the Chief State
Prosecutor/Regional State Prosecutor/Provincial or City Prosecutor finding probable cause except upon showing of
manifest error or grave abuse of discretion. Either complainant/offended party or respondent/accused may file a petition.
Notwithstanding the showing of manifest error or grave abuse of discretion no petition shall be entertained where the
accused had already been arraigned. Once arraigned, the petition shall be dismissed motu proprio by the Secretary of
Justice.
SEC. 5. Answer.- Within a non-extendible period of fifteen (15) days from receipt of a copy of the petition, the respondent
may file a verified answer indicating therein the date that the copy of the petition was received with proof of service of the
answer to the petitioner. If no answer is filed, the case shall be resolved on the basis of the petition.
SEC. 6. Withdrawal of petition.- The petition may be withdrawn at any time before it is finally resolved, in which case the
questioned resolution shall stand.
SEC. 7. Motion for reinvestigation.- At any time after the filing of the petition and before its resolution, the petitioner may,
with leave of court, file a motion for reinvestigation on the ground that new and material evidence has been discovered
which petitioner could not, with reasonable diligence, have discovered during the preliminary investigation and which if
produced and admitted would probably change the resolution. The Department or the Regional State Prosecutor, as the
case may be, shall then issue a resolution directing the reinvestigation of the case, if still legally feasible. When
reinvestigation is granted, it shall take place in the Office of the Prosecutor from which the petition was taken.
SEC. 8. Disposition of petition.- The Secretary of Justice or the Regional State Prosecutor may reverse, affirm or modify
the questioned resolution. They may, motu proprio or on motion of the petitioner, dismiss outright the petition on any of
the following grounds:
a) that the offense has prescribed;
b) that there is no showing of any reversible error;
c) that the procedure or requirements herein prescribed have not been complied with;
d) that the questioned resolution is interlocutory in nature, except when it suspends the proceedings based on the
alleged existence of a prejudicial question; or
e) that other legal or factual grounds exist to warrant a dismissal.
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SEC. 9. Motion for Reconsideration.- The aggrieved party may file a motion for reconsideration within a non-extendible
period of ten (10) days from receipt of the resolution on the petition, furnishing the adverse party or his counsel and the
prosecutor with copies thereof. No second motion for reconsideration shall be entertained.
SEC. 10. Effect of filing of petition. - A petition for review, motion for reconsideration/reinvestigation from a resolution
finding probable cause shall not hold the filing of the information in court.
Pending resolution of the Petition for review, the accused is entitled to a suspension of the proceedings, to the holding in
abeyance of the issuance of warrant of arrest, and deferment of the arraignment
DOJ DEPARTMENT CIRCULAR NO. 70 (July 3, 2000) — 2000 NPS RULE ON APPEAL
In the interest of expeditious and efficient administration of justice and in line with recent jurisprudence, the following
Rule governing appeals from resolutions of prosecutors in the National Prosecution Service, to be known as the 2000
NPS Rule on Appeal, is hereby adopted.
SECTION 1. Scope. - This Rule shall apply to appeals from resolutions of the Chief State Prosecutor, Regional State
Prosecutors and Provincial/City Prosecutors in cases subject of preliminary investigation/ reinvestigation.
SECTION 2. Where to appeal. An appeal may be brought to the Secretary of Justice within the period and in the manner
herein provided.
SECTION 3. Period to appeal. The appeal shall be taken within fifteen (15) days from receipt of the resolution, or of the
denial of the motion for reconsideration/reinvestigation if one has been filed within fifteen (15) days from receipt of the
assailed resolution. Only one motion for reconsideration shall be allowed.
SECTION 4. How appeal taken. An aggrieved party may appeal by filing a verified petition for review with the Office of the
Secretary, Department of Justice, and by furnishing copies thereof to the adverse party and the Prosecution Office
issuing the appealed resolution.
SECTION 5. Contents of petition. - The petition shall contain or state: (a) the names and addresses of the parties; (b) the
Investigation Slip number (I.S. No.) and criminal case number, if any, and title of the case, including the offense charged in
the complaint; (c) the venue of the preliminary investigation; (d) the specific material dates showing that it was filed on
time; (e) a clear and concise statement of the facts, the assignment of errors, and the reasons or arguments relied upon
for the allowance of the appeal; and (f) proof of service of a copy of the petition to the adverse party and the Prosecution
Office concerned.
The petition shall be accompanied by legible duplicate original or certified true copy of the resolution appealed from
together with legible true copies of the complaint, affidavits/sworn statements and other evidence submitted by the
parties during the preliminary investigation/ reinvestigation.
If an information has been filed in court pursuant to the appealed resolution, a copy of the motion to defer proceedings
filed in court must also accompany the petition. The investigating/reviewing/approving prosecutor shall not be impleaded
as party respondent in the petition. The party taking the appeal shall be referred to in the petition as either &quot;ComplainantAppellant&quot; or &quot;Respondent- Appellant&quot;.
SECTION 6. Effect of failure to comply with requirements. The failure of the petitioner to comply with any of the foregoing
requirements shall constitute sufficient ground for the dismissal of the petition.
SECTION 7. Action on the petition. The Secretary of Justice may dismiss the petition outright if he finds the same to be
patently without merit or manifestly intended for delay, or when the issues raised therein are too unsubstantial to require
consideration. If an information has been filed in court pursuant to the appealed resolution, the petition shall not be given
due course if the accused had already been arraigned. Any arraignment made after the filing of the petition shall not bar
the Secretary of Justice from exercising his power of review.
SECTION 8. Comment. Within a non-extendible period of fifteen (15) days from receipt of a copy of the petition, the
adverse party may file a verified comment, indicating therein the date of such receipt and submitting proof of service of
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his comment to the petitioner and the Prosecution Office concerned. Except when directed by the Secretary of Justice,
the investigating/reviewing/approving prosecutor need not submit any comment.
If no comment is filed within the prescribed period, the appeal shall be resolved on the basis of the petition.
SECTION 9. Effect of the appeal. Unless the Secretary of Justice directs otherwise, the appeal shall not hold the filing of
the corresponding information in court on the basis of the finding of probable cause in the appealed resolution.
The appellant and the trial prosecutor shall see to it that, pending resolution of the appeal, the proceedings in court are
held in abeyance.
SECTION 10. Withdrawal of appeal. Notwithstanding the perfection of the appeal, the petitioner may withdraw the same
at any time before it is finally resolved, in which case the appealed resolution shall stand as though no appeal has been
taken.
SECTION 11. Reinvestigation. If the Secretary of Justice finds it necessary to reinvestigate the case, the reinvestigation
shall be held by the investigating prosecutor, unless, for compelling reasons, another prosecutor is designated to conduct
the same.
SECTION 12. Disposition of the appeal. The Secretary may reverse, affirm or modify the appealed resolution. He may,
motu proprio or upon motion, dismiss the petition for review on any of the following grounds:
1.
That the petition was filed beyond the period prescribed in Section 3 hereof;
2.
That the procedure or any of the requirements herein provided has not been complied with;
3.
That there is no showing of any reversible error;
4.
That the appealed resolution is interlocutory in nature, except when it suspends the proceedings based on the
alleged existence of a prejudicial question;
5.
That the accused had already been arraigned when the appeal was taken;
6.
That the offense has already prescribed; and
7.
That other legal or factual grounds exist to warrant a dismissal.
SECTION 13. Motion for reconsideration. The aggrieved party may file a motion for reconsideration within a nonextendible period of ten (10) days from receipt of the resolution on appeal, furnishing the adverse party and the
Prosecution Office concerned with copies thereof and submitting proof of such service. No second or further motion for
reconsideration shall be entertained.
DOJ DEPARTMENT CIRCULAR NO. 70-A (July 10, 2000) — DELEGATION OF AUTHORITY TO REGIONAL STATE
PROSECUTORS TO RESOLVE APPEALS IN CERTAIN CASES
In order to expedite the disposition of appealed cases governed by Department Circular No. 70 dated July 3, 2000 (&quot;2000
NPS RULE ON APPEAL&quot;), all petitions for review of resolutions of Provincial/City Prosecutors in cases cognizable by the
Metropolitan Trial Courts, Municipal Trial Courts and Municipal Circuit Trial Courts, except in the National Capital Region,
shall be filed with the Regional State Prosecutor concerned who shall resolve such petitions with finality in accordance
with the pertinent rules prescribed in the said Department Circular.
The foregoing delegation of authority notwithstanding, the Secretary of Justice may, pursuant to his power of supervision
and control over the entire National Prosecution Service and in the interest of justice, review the resolutions of the
Regional State Prosecutors in appealed cases.
DOJ CIRCULAR NO. 13 (March 23, 2016)— PROCEDURE FOR THE RESOLUTION OF APPEALS (OF RESOLUTIONS ON
PETITIONS FOR REVIEW)
1. Motions for Reconsideration shall be filed within a non-extendible ten (10) day period from receipt of the Resolution on
the Petition for Review. All Resolutions shall be resolved, signed, and approved by the Secretary of Justice. XXXXXXX
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DOJ CIRCULAR NO. 03 (January, 4 2017) — GUIDELINES ON THE DISPOSITION OF PETITIONS FOR REVIEW/
AUTOMATIC REVIEW/APPEALED CASES FILED FROM JULY 1, 2016 ONWARDS AND DELEGATION OF AUTHORITY
TO SIGN OR APPROVE DECISIONS AND RESOLUTIONS THEREOF
In the interest of the service, pursuant to the provisions of existing laws, and to expedite the disposition of petitions for
review/appealed cases pending before the Office of the Secretary (OSEC), the following directives are hereby made:
A.
The Department's Zero-Backlog Policy is hereby revitalized and the National Prosecution Service is hereby directed
to expedite the resolution of pending petitions for review/automatic review/appealed cases, pursuant to the
following provisions.
B.
An Evaluation Committee is hereby created under Senior Deputy State Prosecutor Pedrito L. Rances of the
Prosecution Staff of the Office of the Secretary of Justice. The Evaluation Committee shall examine all petitions for
review/automatic review/appealed cases filed before the Office of the Secretary from July 1, 2016 onwards and
determine whether each satisfy formal and jurisdictional requirements, as provided by the rules, as well as whether
there are grounds to summarily dismiss or otherwise decide the same on the merits. For this purpose, the
Committee is authorize to receive from the OSEC Docket Section all dockets of cases covered herein and to perform
all acts necessary to accomplish its mandate, including, but not limited to, updating the status of cases subject of
the petitions for review/automatic review/appealed cases (i.e. whether an information has been filed in court,
whether the accused has been arraigned, current status of the court proceedings, if any) XXXXXXXX
C.
XXXXXX
D.
Petitions for Review/Automatic Review/Appealed Cases referred for outright dismissal by the Committee shall be
made in a Resolution form and recommended for approval by SDSP Rances. It shall state the circumstances that
warrant such an action. The same shall be immediately submitted to the OSEC Docket Section, for immediate
assignment in accordance with item I hereof.
E.
Petitions for Review/Automatic Review/Appealed Cases deemed sufficient in form and substance shall be referred
by the Committee for decision and shall be immediately submitted to the OSEC Docket Section, for immediate raffle
in accordance with the succeeding item.
F.
The OSEC Docket Section shall distribute the cases submitted for decision among the prosecution offices indicated
in Annex A hereof, following the order that the same are received, provided that, no prosecution office shall be
assigned to study and report on a petition for review/automatic review/appealed case which assails a resolution
which was promulgated therein.
For this purpose, the OSEC Docket Section shall conduct a raffle of cases among the prosecution offices. Regular
raffle of cases shall be held every day, if practicable, at 11:00 A.M.
The cases included in a previously prepared list shall be raffled using a reasonably acceptable random raffle device
under a system that shall ensure the fair and equitable distribution of case load among all prosecution offices in
accordance with the number of
prosecutors in that office.
The Chief of the OSEC Docket Section shall be responsible for (a) recording the raffle proceedings and (b) submitting
the minutes thereon to the Office of the Secretary.
Within the same day of the raffle, the OSEC Docket Section shall send the case docket to the prosecution office
concerned for proper action in accordance with this Guidelines.
G.
Upon receipt of the case docket, the heads of prosecution offices shall assign the petitions for review/appealed
cases to prosecutors therein. The prosecutor concerned shall prepare a Study and Report on the petition for review/
automatic review/appealed case in the form of a decision.
The decision shall be signed by the drafting prosecutor and recommended for approval by the head of the
prosecution office, provided that in cases where a prosecutor concerned came from another prosecution office, in no
case shall a prosecutor be assigned to study and report on a petition for review/appealed case which he or she has
resolved a quo.
The decision shall always state the facts of the case, as well as the laws and jurisprudence on which the decision is
based. The dispositive portion shall clearly state whether the assailed resolution a quo is affirmed or reversed.
The prosecution offices shall be given a non-extendible period of twenty (20) days from receipt of the referral from the
Evaluation Committee to submit their respective Study and Report to the OSEC Docket Section.
H.
Upon receipt of the Study and Report from the prosecution offices, the OSEC Docket Section shall distribute the
same to the prosecutors assigned in the OSEC Prosecution Staff, following the order that the same are received.
For this purpose, the OSEC Docket Section shall conduct a raffle of cases among the prosecutors in the Prosecution
Staff. Regular raffle of cases shall be held every day, if practicable, at 11:00 A.M.
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The cases included in a previously prepared list shall be raffled using a reasonably acceptable random raffle device
under a system that shall ensure the fair and equitable distribution of case load among all prosecutors
abovementioned.
The Chief of the OSEC Docket Section shall be responsible for (a) recording the raffle proceedings and (b) submitting
the minutes thereon to the Office of the Secretary.
Within the same day of the raffle, the OSEC Docket Section shall send the case docket to the prosecutor concerned
for proper action in accordance with this Guidelines.
The reviewing prosecutor shall have a non-extendible period of fifteen (15) days from receipt of the Study and Report
to recommend his or her affirmation or submit a contrary opinion in a Decision form to the OSEC Docket Section. In
both instances, the review shall be recommended for approval by the reviewing prosecutor.
I.
All Undersecretaries and Assistant Secretaries of this Department are hereby authorized to sign or approve
resolution/decisions on petitions for review/automatic review/appealed cases for and in behalf of the Secretary of
Justice, subject to the following rules: XXXXXXX
Every Referral for dismissal (in Resolution form) or Study and Report (in Decision form) submitted by the Evaluation
Committee or reviewed by the prosecutor in the OSEC Prosecution Staff, respectively, shall be received by the OSEC
Docket Section and on the same day shall be assigned among the Undersecretaries and Assistant Secretaries in the
order that these are received by the OSEC Docket Section. The official to whom a case is assigned shall review the
same, unless for valid reason, such as inhibition, the case has to be re-assigned or unloaded to another official.
The case docket of the assigned case shall be delivered on the same day to concerned office. Upon receipt thereof,
the official concerned shall have a non-extendible period of ten (10) days therefrom to approve or reverse the
Resolution or Decision, as the case maybe.
In all cases, the Resolution or Decision, together with the case docket, shall be returned to the OSEC Docket Section
for promulgation and release to the parties concerned. XXXXXXXXX
DOJ DEPARTMENT CIRCULAR NO. 18 (March 8, 2017) — RULE ON ELECTRONIC FILING OF PETITIONS FOR REVIEW
In the interest of the service, pursuant to provisions of existing laws, in order to promote the expeditious and efficient
administration of justice, and in line with current trends of procedure and advances in technology, the following Rule on
Electronic Filing of Petitions for Review is hereby ADOPTED and made an integral part of the 2000 NPS Rule on Appeal'
governing appeals from resolutions of prosecutors in the National Prosecution Service
Section 1. Scope. — This Rule shall apply to Petitions for Review filed before the Office of the Secretary and the Offices
of Regional Prosecutors, pursuant to Department Circular Nos. 70 and 70-A, s. 2000, as well as comments thereon, other
documents filed therefor, and any pleadings or motions thereafter.
Section 2. Electronic copies. —
(a) All Petitions for Review filed pursuant to Section 1 hereof shall have, in addition to its attachments, a compact disc
(CD) containing a PDF file of the Petition for Review and all its attachments. No petition shall be docketed and
deemed filed without the accompanying CD.
(b) The Petition for Review and each of its attachments shall be individually saved in PDF format, text-based whenever
possible. The filename of each shall be the same as the document title, viz:
i.
Petition for Review should bear the filename &quot;Petition for Review.pdf&quot;
ii.
Annex A — Resolution dated January 10, 2017 should bear the filename &quot;Annex A — Resolution dated January 10,
2017.pdf” etc.
The CD shall contain only the electronic documents pertaining to the Petition for Review concerned. In the same manner,
all electronic copies of the Petition and its attachments shall be saved in one CD only. In case the total size of the
PDF files exceeds the capacity of the CD, the excess may be saved in another CD, provided, that the CD be appropriately
marked and follows the aforementioned format.
Any discrepancy in the paper-based document and the electronic copy in the CD shall be a ground for dismissal of the
petition for review.
In the case of comments, other responsive pleadings and motions, the foregoing shall likewise be required, otherwise, the
same shall be deemed not filed.
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Section 3. Paper-based filing. — In order to be responsible to the environment and to save on paper, the petitioner shall
file only the original of the Petition for Review with its required attachments, and the respondent shall file only the original
of his or her comment thereon. No copy of any document, pleading or motion other than the original shall be received.
Petitions for Review and other documents filed in relation thereto shall be deemed to have filed on the time and date of
filing the paper-based document. All paper-based documents shall be submitted in a long folder, secured with fasteners,
and chronologically paginated from bottom page upwards.
Non-compliance with this provision shall constitute a ground for the dismissal of the petition for review. In the case of
comments, other responsive pleadings and motions, the same shall be deemed not filed.
Section 4. Declaration of Completeness. — A verified declaration that the pleadings or motions and its annexes submitted
electronically are complete and faithful electronic reproductions of the paper-based documents and annexes shall be
attached with the Petition for Review . The declaration shall follow the foregoing format: XXXXXXX
The declaration shall likewise be saved in the CD in PDF format.
Non-compliance with this provision shall constitute a ground for the dismissal of the petition for review. In the case of
comments, other responsive pleadings and motions, the same shall be deemed not filed
Section 5. Dismissal for non-compliance with this Rule.— All requirements abovementioned are MANDATORY and the
non-compliance with any provision shall constitute a ground for the dismissal of the petition for review. In the case of
comments, other responsive pleadings and motions, the same shall be deemed not filed.
MEMORANDUM CIRCULAR NO. 58 — REITERATING AND CLARIFYING THE GUIDELINES SET FORTH IN
MEMORANDUM CIRCULAR NO. 1266 (4 NOVEMBER 1983) CONCERNING THE REVIEW BY THE OFFICE OF THE
PRESIDENT OF RESOLUTIONS ISSUED BY THE SECRETARY OF JUSTICE CONCERNING PRELIMINARY
INVESTIGATIONS OF CRIMINAL CASES
In the interest of the speedy administration of justice, the guidelines enunciated in Memorandum Circular No. 1266 (4
November 1983) on the review by the Office of the President of resolutions/orders/decisions issued by the Secretary of
Justice concerning preliminary investigations of criminal cases are reiterated and clarified.
No appeal from or petition for review of decisions/orders/resolutions of the Secretary of Justice on preliminary
investigations of criminal cases shall be entertained by the Office of the President, except those involving offenses
punishable by reclusion perpetua to death wherein new and material issues are raised which were not previously
presented before the Department of Justice and were not ruled upon in the subject decision/order/resolution, in which
case the President may order the Secretary of Justice to reopen/review the case, provided, that, the prescription of the
offense is not due to lapse within six (6) months from notice of the questioned resolution/order/decision, and provided
further, that, the appeal or petition for review is filed within thirty (30) days from such notice.
Henceforth, if an appeal or petition for review does not clearly fall within the jurisdiction of the Office of the President, as
set forth in the immediately preceding paragraph, it shall be dismissed outright and no order shall be issued requiring the
payment of the appeal fee, the submission of appeal brief/memorandum or the elevation of the records to the Office of
the President from the Department of Justice.
If it is not readily apparent from the appeal or petition for review that the case is within the jurisdiction of the Office of the
President, the appellant/petitioner shall be ordered to prove the necessary jurisdictional facts, under penalty of outright
dismissal of the appeal or petition, and no order to pay the appeal fee or to submit appeal brief/memorandum or to
elevate the records of the case to the Office of the President shall be issued unless and until the jurisdictional
requirements shall have been satisfactorily established by the appellant/petitioner.
Subject to the provisions of Memorandum Order No. 73 (4 January 1993), as amended by Memorandum Order No. 128 (2
May 1993) and Memorandum Order No. 139 (24 June 1993), only the Executive Secretary, the Chief Presidential Legal
Counsel or the Assistant Executive Secretary for Legal Affairs shall be authorized to sign any order for the payment of
appeal fee or the submission of appeal brief/memorandum or the transmittal of the records to the Office of the President
in all cases covered by Memorandum Circular No. 1266 and by this Circular.
REMEDIES OF THE AGGRIEVED PARTY AGAINST THE DECISION/RESOLUTION OF THE PROSECUTOR
1.
MOTION FOR RECONSIDERATION (SEC. 3, 2000 NPS RULE ON APPEAL, DOJ CIRCULAR NO. 70)
‣
The aggrieved party is not precluded from filing a motion for reconsideration of the decision of the head of the proper
prosecution office within 15 days from receipt of the assailed resolution.
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APPEAL TO THE DEPARTMENT OF JUSTICE THROUGH A PETITION FOR REVIEW (2000 NPS RULE ON APPEAL,, DOJ
DEPARTMENT CIRCULAR NO. 70 AND 70-A)
2.
‣
This is an appeal to the Secretary of Justice of the resolution of the head of the prosecution office (This is either the
Chief State Prosecutor, Regional State Prosecutors, and Provincial/City Prosecutor)
‣
NOTE — You cannot appeal to the Sec. of Justice if there was NO preliminary investigation
‣
PERIOD TO FILE — The appeal shall be taken within 15 days from receipt of the assailed resolution, or from the
denial of the MR or denial of the motion for reinvestigation
‣
HOW TO APPEAL — The appeal should be made by filing a verified petition for review with the office of the
Secretary of Justice
‣
‣
The petition must be verified and copies of the same must be furnished to the adverse party and the prosecution
office issuing the appealed resolution.
‣
It must also contain the matters required by the DOJ in Sec. 5 of Department Circular No. 70
Within a non-extendible period of 15 days from receipt of the copy of the petition, the adverse party may file a verified
comment. The investigating/reviewing/approving prosecutor need not submit any comment except when directed by
the Sec. of Justice
‣
‣
If no comment is filed, the appeal shall be resolved on the basis of the petition
What if the petition for review was filed after the accused had already been arraigned, will it be given due
course?
‣
‣
NO. If pursuant to the appealed resolution, an information has already been filed and the accused has already
been arraigned prior to the filing of the petition, the petition shall NOT be given due course
What if the petition for review was filed before arraignment but the accused was subsequently arraigned
because he did not file a motion to suspend arraignment, will the petition be given due course?
‣
YES. If the accused has been arraigned after the filing of the petition, any arraignment shall NOT bar the Sec. of
Justice from exercising his power of review.
EFFECTS OF THE FILING OF A PETITION FOR REVIEW
It does not bar the filing of the corresponding information in court — based on the finding of probable cause in the
appeal resolution, but the appellant and prosecutor shall see to it that, pending resolution of the appeal, the proceedings
in court are held in abeyance
1.
‣
EXCEPT — when the Sec. of Justice directs otherwise
The party filing a petition for review is allowed to file a motion for the suspension of the arraignment — In fact,
under Sec. 11c of Rule 116, upon motion by the proper party, the arraignment shall be suspended, among others, if a
petition for review of the resolution of the prosecutor is pending
2.
‣
‣
Where the secretary of justice exercises his power of review only after an information has been filed, trial courts
should defer or suspend arraignment and further proceedings until the appeal is resolved. Such deferment or
suspension, however, does not signify that the trial court is ipso facto bound by the resolution of the secretary of
justice. Jurisdiction, once acquired by the trial court, is not lost despite a resolution by the secretary of justice to
withdraw the information or to dismiss the case. (Ledesma vs CA 1997)
Does the filing of the petition for review suspend also the issuance of a warrant of arrest once the information
is filed in court?
NO. Only arraignment is suspended, the court can still issue a warrant of arrest. (See Viudez vs CA 2009)
‣
ACTION OF THE SECRETARY OF JUSTICE
‣
He may either —
1.
Dismiss the petition outright — if he finds the same to be patently without merit or manifestly intended for delay, or
when the issues raised therein are too unsubstantial to require consideration.
2.
Affirm the decision of the prosecutor and dismiss the petition, based on the following grounds —
a.
That the petition for review was filed beyond the period prescribed
b.
That the prescribed procedure and requirements provided in Dept. Circular 70 were not complied with
c.
That there is no showing of any reversible error or that the accused was already arraigned when appeal was taken
d.
That the appeal resolution is interlocutory in nature, except when it suspends the proceedings based on the
alleged existence of a prejudicial question
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‣
That the offense has already prescribed
f.
That there are other legal and factual grounds that exist to warrant a dismissal.
3.
Give due course to the petition and reverse or modify the resolution of the prosecutor — in this case, he shall
direct the prosecutor concerned either to file the corresponding information without conducting anther preliminary
investigation, or to dismiss or move for dismissal of the complaint or information with notice to the parties.
4.
Order the reinvestigation of the case — he may just order the reinvestigation of the case instead of dismissing it, if
he finds it necessary to reinvestigate the case. The reinvestigation shall be held by the investigating prosecutor,
unless, for compelling reasons, another prosecutor is designated to conduct the same.
NOTE — The Secretary of Justice has the power of control over the authority of the Heads of Prosecution Offices
‣
‣
e.
In reviewing the resolutions of prosecutors, the Secretary of Justice is not precluded from considering errors, although
unassigned, for the purpose of determining whether there is probable cause for filing cases in court. He must make
his own finding of probable cause and is not confined to the issues raised by the parties during preliminary
investigation. Moreover, his findings are not subject to review unless show to have been made with grave abuse.
(Joaquin vs Drilon)
In the event the fiscal’s finding of probable cause is reviewed by the DOJ Sec. and the latter affirms it by denying
the petition for review, the the fiscal later change his mind and reinvestigate (or can the judge order the
reinvestigation) of the case?
‣
NO. The secretary of justice, who has the power of supervision and control over prosecuting officers, is the ultimate
authority who decides which of the conflicting theories of the complainants and the respondents should be believed.
The provincial or city prosecutor has neither the personality nor the legal authority to review or overrule the decision of
the secretary. In this case, the accused filed their Motion for Reinvestigation on November 29, 2000, about three
months after the August 15, 2000 Resolution of the secretary denying with finality their Motion for Reconsideration of
the denial of their Petition for Review. Clearly, therefore, it was grossly erroneous for respondent judge to order the
reinvestigation of the case by the prosecutor. This action enabled the latter to reprobate and reverse the secretarys
Resolution. In granting the Motion for Reinvestigation, respondent effectively demolished the DOJs power of control
and supervision over prosecutors. Considering that a prima facie case had been found to exist against the accused
during the preliminary investigation -- a fact affirmed by the justice secretary -- respondent judge should have
exercised great restraint in granting a reinvestigation. (Community Rural Bank of Guimba vs Talavera 2005)
REMEDIES OF THE AGGRIEVED PARTY AGAINST THE DECISION/RESOLUTION OF THE SEC. OF JUSTICE
1.
MOTION FOR RECONSIDERATION
‣
2.
The party aggrieved by the Sec. of Justice may file an MR within a non-extendible period of 10 days from receipt of
the resolution on appeal.
PETITION FOR CERTIORARI UNDER RULE 65 WITH THE CA
‣
This is after a prior motion for reconsideration is filed.
‣
If there is grave abuse of discretion amounting to lack or excess of jurisdiction.
‣
A Rule 65 is the proper remedy to assail the decision of the Sec. of Justice and NOT a petition for review under Rule
43. (Alcaraz vs Gonzalez; Argon vs San Miguel Corporations 2013)
‣
BUT —
3.
‣
If the criminal action involves tax and tariff cases, the petition for certiorari should be filed with the Court of Tax
Appeals under its certiorari jurisdiction by virtue of RA 9282. (Burea of Customs vs Devanadera 2015)
‣
If it is the Ombudsman’s finding of probable cause that is being assailed, the proper remedy is to file a Petition for
Certiorari under Rule 65 with the Supreme Court directly. (Baviera vs Zoleta)
ADMINISTRATIVE APPEAL TO THE OFFICE OF THE PRESIDENT
‣
‣
Memo Circular No. 58 (1993) provides that appeals from or petition for review of decisions/orders/resolutions of the
Sec. of Justice on preliminary investigations of criminal cases are entertained by the Office of the President under the
following conditions which have to be established as jurisdictional facts —
a.
The offense is punishable by reclusion perpetua to death
b.
New and material issues are raised which were not previously presented to the DOJ
c.
The prescription of the offense is not due to the lapse within 6 months from notice of the resolution; and
d.
The appeal or petition for review is filed within 30 days from notice
What is your remedy to assail the decision of the Office of the President?
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RIANO — In the even of an adverse decision against the appellant, a verified petition for review under Rule 43 may
be taken to the CA within 15 days from notice of the final order of the OP.
‣
‣
SALVADOR — You can appeal it to the courts through a Rule 43 petition for review to the CA within 15 days from
notice of the final order from the OP. But it’s better to go to the CA through a Petition for Certiorari under Rule 65
based on GADALEJ.
REMEDIES OF THE AGGRIEVED PARTY AGAINST THE DECISION/RESOLUTION OF THE OMBUDSMAN
1.
Motion for reconsideration
2.
Petition for Certiorari to the SC
‣
The remedy is not a petition for review on certiorari under Rule 45, but rather, a petition for certiorari under Rule 65.
(Salvador vs Mapa; Republic vs Cojuangco 2012)
‣
NOTE — It should be filed with the SC and not the CA or SB.
PROCEDURE FOR CRIMINAL ACTIONS WHICH DO NOT REQUIRE A PRELIMINARY
INVESTIGATION
Section 9. Cases not requiring a preliminary investigation nor covered by the Rule on Summary Procedure. —
(a) If filed with the prosecutor. — If the complaint is filed directly with the prosecutor involving an offense punishable by
imprisonment of less four (4) years, two (2) months and one (1) day, the procedure outlined in section 3(a) of this Rule
shall be observed. The prosecutor shall act on the complaint based on the affidavits and other supporting documents
submitted by the complainant within ten (10) days from its filing.
(b) If filed with the Municipal Trial Court. — If the complaint or information is filed directly with the Municipal Trial Court or
Municipal Circuit Trial Court for an offense covered by this section, the procedure in section 3(a) of this Rule shall be
observed. If within ten (10) days after the filing of the complaint or information, the judge finds no probable cause after
personally evaluating the evidence, or after personally examining in writing and under oath the complainant and his
witnesses in the form of searching question and answers, he shall dismiss the same. He may, however, require the
submission of additional evidence, within ten (10) days from notice, to determine further the existence of probable
cause. If the judge still finds no probable cause despite the additional evidence, he shall, within ten (10) days from its
submission or expiration of said period, dismiss the case. When he finds probable cause, he shall issue a warrant of
arrest, or acommitment order if the accused had already been arrested, and hold him for trial. However, if the judge is
satisfied that there is no necessity for placing the accused under custody, he may issue summons instead of a
warrant of arrest. (9a)
Section 3. Procedure. — The preliminary investigation shall be conducted in the following manner:
a.
‣
The complaint shall state the address of the respondent and shall be accompanied by affidavits of the complainant
and his witnesses, as well as other supporting documents to establish probable cause. They shall be in such number
of copies as there are respondents, plus two (2) copies for the official file. The affidavits shall be subscribed and
sworn to before any prosecutor or government official authorized to administer oath, or, in their absence or
unavailability, before a notary public, each of whom must certify that he personally examined the affiants and that he
is satisfied that they voluntarily executed and understood their affidavits.
RULE — CASES WHICH DO NOT REQUIRE A PRELIMINARY INVESTIGATION NOR COVERED BY THE RULES ON SUMMARY
PROCEDURE FOLLOWS THE PROCEDURE ONLY IN RULE 112, SEC. 3(A)
‣
This is only up to the filing of the complaint with affidavits and supporting documents
1.
If affidavit-complaint is filed with the Prosecutor — He shall act on the complaint based on the affidavits and
other supporting documents submitted by the complainant within ten (10) days from its filing.
2.
If complaint is directly filed with the MTC — The judge shall act within ten (10) days after the filing and may either
—
a.
There is probable cause — if he finds probable cause, he shall either issue a —
i.
Warrant of arrest
ii.
Commitment order — if the accused had already been arrested
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Summons — if the judge is satisfied that there is no necessity for placing the accused under custody, he may
issue summons instead of a warrant of arrest.
iii.
‣
BUT — If the accused fails to appear when so required, this may be a ground for the issuance of a warrant
of arrest.
b.
Dismiss the complaint — if he judge finds no probable cause after personally evaluating the evidence, or after
personally examining in writing and under oath the complainant and his witnesses in the form of searching
questions and answers
c.
Require the submission of additional evidence — within ten (10) days from notice, to determine further the
existence of probable cause. If the judge still finds no probable cause despite the additional evidence, he shall,
within ten (10) days from its submission or expiration of said period, dismiss the case.
ACTION OF THE COURT UPON FILING OF THE INFORMATION; ISSUANCE OF WARRANT OF
ARREST
Sec. 5. When warrant of arrest may issue. –
(a) By the Regional Trial Court. – Within ten (10) days from the filing of the complaint or information, the judge shall
personally evaluate the resolution of the prosecutor and its supporting evidence. He may immediately dismiss the
case if the evidence on record clearly fails to establish probable cause. If he finds probable cause, he shall issue a
warrant of arrest, or a commitment order if the accused has already been arrested pursuant to a warrant issued by
the judge who conducted the preliminary investigation or when the complaint or information was filed pursuant to
section 7 of this Rule. In case of doubt on the existence of probable cause, the judge may order the prosecutor to
present additional evidence within five (5) days from notice and the issue must be resolved by the court within thirty
(30) days from the filing of the complaint of information.
(b) By the Municipal Trial Court. – When required pursuant to the second paragraph of section of this Rule, the
preliminary investigation of cases falling under the original jurisdiction of the Metropolitan Trial Court, Municipal Trial
Court in Cities, Municipal Trial Court, or Municipal Circuit Trial Court shall be conducted by the prosecutor. The
procedure for the issuance of a warrant of arrest by the judge shall be governed by paragraph (a) of this section.
(c) When warrant of arrest not necessary. – A warrant of arrest shall not issue if the accused is already under detention
pursuant to a warrant issued by the municipal trial court in accordance with paragraph (b) of this section, or if the
complaint or information was filed pursuant to section 6 of this Rule or is for an offense penalized by fine only. The
court shall them proceed in the exercise of its original jurisdiction.
Sec. 8. Cases not requiring a preliminary investigation nor covered by the Rule on Summary Procedure. – XXXXX
(b) If filed with the Municipal Trial Court. — If the complaint or information is filed with the Municipal Trial Court or
Municipal Circuit Trial Court for an offense covered by this section, the procedure in section 3(a) of this rule shall be
observed. If within ten (10) days after the filing of the complaint of information, the judge finds no probable cause
after personally evaluating the evidence, or after personally examining in writing and under oath the complainant and
his witnesses in the form of searching questions and answers, he shall dismiss the same. He may, however, require
the submission of additional evidence, within ten (10) days from notice, to determine further the existence of
probable cause. If the judge still finds no probable cause despite the additional evidence, he shall, within ten (10)
days from its submission or expiration of said period, dismiss the case. When he finds probable cause, he shall issue
a warrant of arrest, or a commitment order if the accused had already been arrested, and hold him for trial. However,
if the judge is satisfied that there is no necessity for placing the accused under custody, he may issue summons
instead of a warrant of arrest. (9a)
‣
Sec. 5 is the procedure the the information is finally filed in Court by the prosecutor. It pertains to another determination of
probable cause, but this time by the Court, or Judicial Determination of probable cause.
ACTION OF THE JUDGE UPON FILING OF THE INFORMATION IN COURT
1.
IF INFORMATION IS FILED BEFORE THE RTC — THE JUDGE, WITHIN 10 DAYS, DETERMINES THE EXISTENCE OF PROBABLE
CAUSE
a.
ABSENCE OF PROBABLE CAUSE — Judge may immediately dismiss the case
‣
Within ten (10) days from the filing of the complaint or information, the judge shall personally evaluate the
resolution of the prosecutor and its supporting evidence
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
90 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
RULE 112: PRELIMINARY INVESTIGATION
He may immediately dismiss the case if the evidence on record clearly fails to establish probable cause
‣
‣
b.
SALVADOR — In practice, the judge rarely dismisses the case, if he does, without a motion, it would look
suspicious. So, the respondent/accused has to file a motion for determination of probable cause in order to
dismiss the information. He will allege lack of probable cause. Can you file a Motion to Quash instead? No, as a
practical matter, you file a MTQ after the arrest and before arraignment. If you can dismiss the information before
the warrant of arrest is issued, better not to use the MTQ.
EXISTENCE OF PROBABLE CAUSE — Judge issues a warrant of arrest (or a commitment order if the accused
is already in detention) after personally determining the existence of probable cause
BUT — if the accused is in custody because a lawful warrantless arrest (under Sec. 6 of Rule 112) when the
information has been filed, the judge shall issue a commitment order instead of a warrant of arrest.
‣
‣
‣
NOTE — The issuance of a warrant of arrest implies the existence of a finding of probable cause by the court
‣
SALVADOR — Once the judge issues a warrant of arrest, the court cannot anymore dismiss the case claiming the
absence of probable cause, since the issuance of the warrant means it found probable cause. Thus, once a
warrant of arrest has been issued, the accused cannot anymore file a motion for determination of probable cause.
So in practice, you have to watch out for the filing of the information in court. The judge does not issue a resolution
explaining the existence of probable cause. Once the warrant of arrest has been issued, it means that he finds that
there is indeed probable cause.
c.
2.
This rule also applies if the accused has already been arrested pursuant to a warrant previously issued
DOUBTFUL PROBABLE CAUSE — In case he doubts the existence of probable cause, judge may order the
prosecutor to present additional evidence within 5 days from notice
‣
This is in case there is doubt to the existence of probable cause
‣
The judge usually calls a hearing for further presentation of evidence
‣
The issue must be resolved within 30 days from the filing of the information
IF THE INFORMATION IS FILED BEFORE THE MTC — THE PROCEDURE DEPENDS ON THE FOLLOWING —
a.
If there was a prior preliminary investigation (means the penalty of the offense was at least 4 years, 2 months, and
1 day) — Observe the same process as the in the RTC above
b.
If there was NO prior preliminary investigation and the case is NOT governed by Summary Procedure — Sec.
8(b) applies, which is almost the same, but the issuance of the warrant of arrest (or a commitment order if the
accused had already been arrested) is up to the discretion of the court. If the judge deems that there is no necessity
for placing the accused under custody, he can just issue summons.
‣
c.
NOTE — This is the only criminal procedure provision which recognizes the issuance of a summons. Summons is
ordinarily a concept in civil procedure.
If the case is governed by Summary Procedure — In this case, the court cannot issue a warrant of arrest. Instead,
it will require a counter-affidavit. The court can only issue a warrant of arrest for failure to appear in court despite
repeated notice.
‣
Summary procedure applies if the penalty of the offense is NOT more than 6 months imprisonment or a fine not
exceeding P1,000 or both, irrespective of other imposable penalties, accessory or otherwise, or of the civil liability
arising therefrom
‣
Such as BP 22 cases
JUDICIAL DETERMINATION OF PROBABLE CAUSE
‣
Upon filing of the information in court, the judge should personally evaluate the resolution of the prosecutor and the
supporting evidence.
‣
The judge must exercise his independent discretion in determining the existence of probable cause and he should not
merely rely on the findings of the prosecutor.
‣
Although courts must respect the executive determination of probable cause, the trial courts must still independently
determine probable cause. They are not irrevocably bound to the determination of probable cause of the prosecutor.
(Anlud Metal Recycling vs Ang 2015)
‣
Should the judge personally examine the complainant and his witnesses in the form of searching questions and
answers?
‣
NO. But it is an option in case a prior preliminary investigation was not conducted —
a.
Preliminary investigation previously conducted — No need for personal examination of witnesses and
searching questions and answers. The judge can just personally evaluate the resolution of the prosecutor and its
supporting evidence. (Rule 112, Sec. 5[a])
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Preliminary investigation not previously conducted — judge has the option of either (1) personally evaluating
the evidence, or (2) personally examining, in writing and under oath, the complainant and his witnesses in the
form of searching questions and answers. (Rule 112, Sec. 8[b])
SEE — AAA vs Carbonell citing Soliven vs Makasiar, G.R. No. 171465, June 8, 2007
‣
In this case, the accused claims that under Section 2, Article III of the 1987 Constitution, no warrant of arrest shall
issue except upon probable cause to be determined personally by the judge after examination under oath or
affirmation of the complainant and the witnesses he may produce.
‣
However, in the leading case of Soliven v. Makasiar, the Court explained that this constitutional provision does not
mandatorily require the judge to personally examine the complainant and her witnesses. Instead, he may opt to
personally evaluate the report and supporting documents submitted by the prosecutor or he may disregard the
prosecutors report and require the submission of supporting affidavits of witnesses.
‣
The addition of the word personally after the word determined and the deletion of the grant of authority by the
1973 Constitution to issue warrants to other responsible officers as may be authorized by law, has apparently
convinced petitioner Beltran that the Constitution now requires the judge to personally examine the complainant
and his witnesses in his determination of probable cause for the issuance of warrants of arrest. This is not an
accurate interpretation.
‣
What the Constitution underscores is the exclusive and personal responsibility of the issuing judge to satisfy
himself of the existence of probable cause. In satisfying himself of the existence of probable cause for the
issuance of a warrant of arrest, the judge is not required to personally examine the complainant and his witnesses.
Following established doctrine and procedure, he shall: (1) personally evaluate the report and the supporting
documents submitted by the fiscal regarding the existence of probable cause and, on the basis thereof, issue a
warrant of arrest; or (2) if on the basis thereof he finds no probable cause, he may disregard the fiscals report and
require the submission of supporting affidavits of witnesses to aid him in arriving at a conclusion as to the
existence of probable cause.
‣
Sound policy dictates this procedure, otherwise judges would by unduly laden with the preliminary examination
and investigation of criminal complaints instead of concentrating on hearing and deciding cases filed before their
courts
‣
We reiterated the above ruling in the case of Webb v. De Leon, where we held that before issuing warrants of
arrest, judges merely determine the probability, not the certainty, of guilt of an accused. In doing so, judges do not
conduct a de novo hearing to determine the existence of probable cause. They just personally review the initial
determination of the prosecutor finding a probable cause to see if it is supported by substantial evidence. It is well
to remember that there is a distinction between the preliminary inquiry which determines probable cause for the
issuance of a warrant of arrest and the preliminary investigation proper which ascertains whether the offender
should be held for trial or be released. The determination of probable cause for purposes of issuing the warrant of
arrest is made by the judge. The preliminary investigation proper whether or not there is reasonable ground to
believe that the accused is guilty of the offense charged is the function of the investigating prosecutor. True, there
are cases where the circumstances may call for the judges personal examination of the complainant and his
witnesses. But it must be emphasized that such personal examination is not mandatory and indispensable in the
determination of probable cause for the issuance of a warrant of arrest. The necessity arises only when there is an
utter failure of the evidence to show the existence of probable cause. Otherwise, the judge may rely on the report
of the investigating prosecutor, provided that he likewise evaluates the documentary evidence in support thereof.
‣
Indeed, what the law requires as personal determination on the part of the judge is that he should not rely solely on
the report of the investigating prosecutor. In Okabe v. Gutierrez, we stressed that the judge should consider not
only the report of the investigating prosecutor but also the affidavit and the documentary evidence of the parties,
the counter-affidavit of the accused and his witnesses, as well as the transcript of stenographic notes taken during
the preliminary investigation, if any, submitted to the court by the investigating prosecutor upon the filing of the
Information. If the report, taken together with the supporting evidence, is sufficient to sustain a finding of probable
cause, it is not compulsory that a personal examination of the complainant and his witnesses be conducted.
SEE — Ocampo vs Abando, G.R. No. 176830, February 11, 2014
‣
Probable cause for the issuance of a warrant of arrest has been defined as &quot;such facts and circumstances which
would lead a reasonably discreet and prudent man to believe that an offense has been committed by the person
sought to be arrested.&quot;Although the Constitution provides that probable cause shall be determined by the judge
after an examination under oath or an affirmation of the complainant and the witnesses, we have ruled that a
hearing is not necessary for the determination thereof. In fact, the judge’s personal examination of the complainant
and the witnesses is not mandatory and indispensable for determining the aptness of issuing a warrant of arrest.
‣
It is enough that the judge personally evaluates the prosecutor’s report and supporting documents showing the
existence of probable cause for the indictment and, on the basis thereof, issue a warrant of arrest; or if, on the
basis of his evaluation, he finds no probable cause, to disregard the prosecutor's resolution and require the
submission of additional affidavits of witnesses to aid him in determining its existence.
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REMEDIES OF THE PROSECUTION WHEN THE TRIAL COURT DISMISSES THE CASE OUTRIGHT
1.
Motion for reconsideration
2.
Appeal — the order of the court dismissing the case for lack of probable cause is a final order since it disposes the case,
terminates the proceedings and leaves the court with noting further to do. Under Rule 122, Sec. 1, an appeal may be
taken in a criminal action from a judgment or final order. (Cajipe vs People 2014)
3.
‣
An appeal is proper under Rule 122, Sec. 1 as the accused will not be placed in double jeopardy. This is because one
of the requisites is missing, as the accused has yet to be arraigned.
‣
NOTE — An appeal is the proper remedy, and not a petition for certiorari under Rule 65
Refile the case — this is if new evidence is adduced in another preliminary investigation will support the refiling of a new
information. (Cajipe vs People 2014)
CASES WHEN A WARRANT OF ARREST IS NOT NECESSARY UPON THE FILING OF AN INFORMATION
1.
When the accused already under detention (a commitment order is issued in this case)
2.
When the complaint or information was filed under Sec. 6 after inquest proceedings (lawful warrantless arrest)
3.
When the offense is penalized only by a fine
4.
When there was no need for prior preliminary investigation and the case is not governed by Summary Procedure, the
judge may issue summons instead of a warrant of arrest, except when he fails to appear whenever required.
5.
When the case is subject to the Rules on Summary Procedure, except when he fails to appear whenever required. (Sec.
16, 1991 Rules on Summary Procedure)
WITHDRAWAL OF THE INFORMATION ALREADY FILED IN COURT
‣
What if upon appeal to the Sec. of Justice, the resolution of the prosecutor finding probable cause is reversed but
the information has already been filed in court, can the court refuse to dismiss the case/withdraw the
information?
‣
YES. SEE — Crespo vs Mogul, G.R. No. L-53373, June 30, 1987
‣
The filing of a complaint or information in Court initiates a criminal action. The Court thereby acquires jurisdiction
over the case, which is the authority to hear and determine the case. When after the filing of the complaint or
information a warrant for the arrest of the accused is issued by the trial court and the accused either voluntarily
submited himself to the Court or was duly arrested, the Court thereby acquired jurisdiction over the person of the
accused.
‣
The preliminary investigation conducted by the fiscal for the purpose of determining whether a prima facie case
exists warranting the prosecution of the accused is terminated upon the filing of the information in the proper
court. In turn, as above stated, the filing of said information sets in motion the criminal action against the accused
in Court. Should the fiscal find it proper to conduct a reinvestigation of the case, at such stage, the permission of
the Court must be secured. After such reinvestigation the finding and recommendations of the fiscal should be
submitted to the Court for appropriate action. While it is true that the fiscal has the quasi judicial discretion to
determine whether or not a criminal case should be filed in court or not, once the case had already been brought
to Court whatever disposition the fiscal may feel should be proper in the rase thereafter should be addressed for
the consideration of the Court, The only qualification is that the action of the Court must not impair the substantial
rights of the accused or the right of the People to due process of law.
‣
Whether the accused had been arraigned or not and whether it was due to a reinvestigation by the fiscal or
a review by the Secretary of Justice whereby a motion to dismiss was submitted to the Court, the Court in
the exercise of its discretion may grant the motion or deny it and require that the trial on the merits proceed
for the proper determination of the case.
‣
However, one may ask, if the trial court refuses to grant the motion to dismiss filed by the fiscal upon the directive
of the Secretary of Justice will there not be a vacuum in the prosecution? A state prosecutor to handle the case
cannot possibly be designated by the Secretary of Justice who does not believe that there is a basis for
prosecution nor can the fiscal be expected to handle the prosecution of the case thereby defying the superior
order of the Secretary of Justice.
‣
The answer is simple. The role of the fiscal or prosecutor as We all know is to see that justice is done and not
necessarily to secure the conviction of the person accused before the Courts. Thus, in spite of his opinion to the
contrary, it is the duty of the fiscal to proceed with the presentation of evidence of the prosecution to the
Court to enable the Court to arrive at its own independent judgment as to whether the accused should be
convicted or acquitted. The fiscal should not shirk from the responsibility of appearing for the People of the
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Philippines even under such circumstances much less should he abandon the prosecution of the case
leaving it to the hands of a private prosecutor for then the entire proceedings will be null and void. The least
that the fiscal should do is to continue to appear for the prosecution although he may turn over the
presentation of the evidence to the private prosecutor but still under his direction and control.
‣
‣
The rule therefore in this jurisdiction is that once a complaint or information is filed in Court any disposition
of the case as its dismissal or the conviction or acquittal of the accused rests in the sound discretion of the
Court. Although the fiscal retains the direction and control of the prosecution of criminal cases even while the case
is already in Court he cannot impose his opinion on the trial court. The Court is the best and sole judge on what to
do with the case before it. The determination of the case is within its exclusive jurisdiction and competence. A
motion to dismiss the case filed by the fiscal should be addressed to the Court who has the option to grant or
deny the same. It does not matter if this is done before or after the arraignment of the accused or that the motion
was filed after a reinvestigation or upon instructions of the Secretary of Justice who reviewed the records of the
investigation.
‣
In order therefor to avoid such a situation whereby the opinion of the Secretary of Justice who reviewed the action
of the fiscal may be disregarded by the trial court, the Secretary of Justice should, as far as practicable, refrain
from entertaining a petition for review or appeal from the action of the fiscal, when the complaint or information
has already been filed in Court. The matter should be left entirely for the determination of the Court.
What if the prosecution files a motion to withdraw the information and the court grants it and dismisses the case
without making its own independent assessment, is this correct?
‣
NO. It should make its own independent finding on probable cause, otherwise, it acts with grave abuse of discretion
amounting to lack or excess of jurisdiction. Thus, its dismissal of the case is void.
‣
SEE — Lanier vs People, G.R. No. 189176, March 19, 2014
‣
When confronted with a motion to withdraw an Information on the ground of lack of probable cause based on a
resolution of the Secretary of Justice, the bounden duty of the trial court is to make an independent assessment of
the merits of such motion. Having acquired jurisdiction over the case, the trial court is not bound by such
resolution but is required to evaluate it before proceeding farther with the trial. While the Secretary’s ruling is
persuasive, it is not binding on courts. When the trial court’s Order rests entirely on the assessment of the DOJ
without doing its own independent evaluation, the trial court effectively abdicates its judicial power and refuses to
perform a positive duty enjoined by law.
‣
In this case, the RTC erroneously held that it has not yet effectively acquired jurisdiction over the person of the
accused as no commitment order has yet been issued against them. In Crespo v. Mogul,21 the Court held that
once a criminal complaint or information is filed in court, any disposition of the case or dismissal or acquittal or
conviction of the accused rests within the exclusive jurisdiction, competence, and discretion of the trial court. The
rule applies to a motion to withdraw the Information or to dismiss the case even before or after arraignment of the
accused. When the trial court grants a motion of the public prosecutor to dismiss the case, or to quash the
Information, or to withdraw the Information in compliance with the directive of the Secretary of Justice, or to deny
the said motion, it does so not out of subservience to or defiance of the directive of the Secretary of Justice but in
sound exercise of its judicial prerogative.
‣
The RTC clearly deferred to the finding of probable cause by the Secretary of Justice without doing its own
independent evaluation. The trial court even expressed its apprehension that no prosecutor would be willing to
prosecute the case should the motion to withdraw be denied. The only matter discussed by the trial court was its
concurrence with the DOJ relative to the service and conduct of the search for illegal drugs. The trial court
declared that the evidence is inadmissible in view of the manner the search warrant was served. Settled is the rule
that the presence or absence of the elements of the crime is evidentiary in nature and is a matter of defense, the
truth of which can be best passed upon after a full–blown trial on the merits. In the case at bar, the grounds relied
upon by petitioners should be fully explained and threshed out not in a preliminary investigation but during trial as
the same are matters of defense involving factual issues.
‣
At the risk of sounding repetitive, we must emphasize that the trial court, having acquired jurisdiction over the
case, is not bound by such resolution but is required to evaluate it before proceeding further with the trial. While
the Secretary’s ruling is persuasive, it is not binding on courts. All told, the Court of Appeals did not commit any
reversible error when it nullified and set aside the Resolutions and Order, rendered by the Secretary of Justice and
the RTC
What are the remedies of the prosecution (or even the accused) when the Sec. of Justice reverses the finding of
probable cause?
‣
‣
‣
SALVADOR — A motion to dismiss or motion to withdraw the information may be filed by the prosecution or the
accused.
What is the remedy of the private offended party in case the court allows the withdrawal of the information by the
prosecution but fails to make its own independent finding
‣
He can file a petition for certiorari under Rule 65 with the next level court.
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INQUEST PROCEEDINGS AND PRELIMINARY INVESTIGATION FOR THOSE ARRESTED WITHOUT A
WARRANT
Sec. 6. When accused lawfully arrested without warrant. —
When a person is lawfully arrested without a warrant involving an offense which requires a preliminary investigation, the
complaint or information may be filed by a prosecutor without need of such investigation provided an inquest has been
conducted in accordance with existing rules. In the absence or unavailability of an inquest prosecutor, the complaint may
be filed by the offended party or by a peace officer directly with the proper court on the basis of the affidavit of the
offended party or arresting officer or person.
Before the complaint or information is filed, the person arrested may ask for a preliminary investigation in accordance
with this Rule, but he must sign a waiver of the provisions of Article 125 of the Revised Penal Code, as amended, in the
presence of his counsel. Notwithstanding the waiver, he may apply for bail and the investigation must be terminated
within fifteen (15) days from its inception.
After the filing of the complaint or information in court without a preliminary investigation, the accused may within five (5)
days from the time he learns of its filing, ask for a preliminary investigation with the same right to adduce evidence in his
defense as provided in this Rule. (7a; sec. 2, R.A. No. 7438)
DEPARTMENT ORDER NO. 153 (1996) (MANUAL FOR PROSECUTORS) — RULES ON PROCEDURE IN THE
INVESTIGATION, PROSECUTION AND TRIAL OF CRIMINAL CASES
PART II — INQUEST
SECTION 1. Concept. - Inquest is an informal and summary investigation conducted by a public prosecutor in criminal
cases involving persons arrested and detained without the benefit of a warrant of arrest issued by the court for the
purpose of determining whether or not said persons should remain under custody and correspondingly be charged in
court.
SEC. 2. Designation of In quest Officer. The City or Provincial Prosecutor shall designate the Prosecutors assigned to
inquest duties and shall furnish the Philippine National Police (PNP) a list of their names and their schedule of
assignments. If, however, there is only one Prosecutor in the area, all inquest eases shall be referred to him for
appropriate action.
Unless otherwise directed by the City or Provincial Prosecutor, those assigned to inquest duties shall discharge their
functions during the hours of their designated assignments and only at the police stations/headquarters of the PNP in
order to expedite and facilitate the disposition of inquest eases.
SEC. 3. Commencement and termination of inquest.- The inquest proceedings shall be considered commenced upon
receipt by the Inquest Officer from the law enforcement authorities of the complaint/referral documents which should
include:
a) the affidavit of arrest;
b) the investigation report;
c) the statement of the complainant and witnesses; and
d) other supporting evidence gathered by the police in the course of the latter's investigation of the criminal incident
involving the arrested or detained person.
The Inquest Officer shall, as far as practicable, cause the affidavit of arrest and statements/affidavits of the complainant
and the witnesses to be subscribed and sworn to before him by the arresting officer and the affiants.
The inquest proceedings must be terminated within the period prescribed under the provisions of Article 125 of the
Revised Penal Code, as amended.
SEC. 6. Presence of detained person. - The presence of the detained person who is under custody shall be ensured
during the proceedings.
However, the production of the detained person before the Inquest Officer may be dispensed with in the following cases:
a)
if he is confined in a hospital;
b)
if he is detained in a place under maximum security;
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c)
if production of the detained person will involve security risks; or
d)
if the presence of the detained person is not feasible by reason of age, health, sex and other similar factors.
The absence of the detained person by reason of any of the foregoing factors shall be noted by the Inquest Officer and
reflected in the record of the case.
SEC. 7. Charges and counter-charges.- All charges and counter-charges arising from the same incident shall, as far as
practicable, be consolidated and inquested jointly to avoid contradictory or inconsistent dispositions.
SEC. 8. Initial duty of Inquest Officer. - The Inquest Officer shall first determine if the arrest of the detained person was
made in accordance with paragraphs (a) and (b) of Section 5, Rule 113 of the 1985 Rules on Criminal Procedure, as
amended, which provide that arrests without a warrant may be effected:
a) when, in the presence of the arresting officer, the person to be arrested has committed, is actually committing, or is
attempting to commit an offense; or
b) when an offense has in fact just been committed, and the arresting officer has personal knowledge of facts indicating
that the person to be arrested has committed it.
For this purpose, the Inquest Officer may summarily examine the arresting officers on the circumstances surrounding the
arrest or apprehension of the detained person.
SEC. 9. where arrest not properly effected. - Should the Inquest Officer find that the arrest was not made in accordance
with the Rules, he shall;
a) recommend the release of the person arrested or detained;
b) note down the disposition on the referral document;
c) prepare a brief memorandum indicating the reasons for the action taken; and
d) forward the same, together with the record of the case, to the City or Provincial Prosecutor for appropriate action.
Where the recommendation for the release of the detained person is approved by the City or Provincial Prosecutor but
the evidence on hand warrants the conduct of a regular preliminary investigation, the order of release shall be served on
the officer having custody of said detainee and shall direct the said officer to serve upon the detainee the subpoena or
notice of preliminary investigation, together with the copies of the charge sheet or complaint, affidavits or sworn
statements of the complainant and his witnesses and other supporting evidence.
SEC. 10. where arrest properly effected. - Should the inquest Officer find that the arrest was properly effected, the
detained person shall be asked if he desires to avail himself of a preliminary investigation and, if he does, he shall be
made to execute a waiver of the provisions of Article 125 of the Revised Penal Code, as amended, with the assistance of
a lawyer and, in case of non-availability of a lawyer, a responsible person of his choice. The preliminary investigation may
be conducted by the Inquest Officer himself or by any other Assistant Prosecutor to whom the case may be assigned by
the City or Provincial Prosecutor, which investigation shall be terminated within fifteen (15) days from its inception.
SEC. 11. Inquest proper.- Where the detained person does not opt for a or otherwise refuses to execute the required
waiver, the preliminary investigation Inquest Officer shall proceed with the inquest by examining the sworn the
complainant and the witnesses and other supporting statements/affidavits of evidence submitted to him.
If necessary, the Inquest Officer shall require the presence of the complaining witnesses and subject them to an informal
and summary investigation or examination for purposes of determining the existence of probable cause.
SEC. 12. Meaning of probable cause.- Probable cause exists when the evidence submitted to the Inquest Officer
engenders a well-founded belief that a crime has been committed and that the arrested Or detained person is probably
guilty thereof.
SEC. 13. Presence of probable cause.- If the Inquest Officer finds that probable cause exists, he shall forthwith
prepare the corresponding complaint/information with the recommendation that the same be filed in court. The
complaint/information shall indicate the offense committed and the amount of bail recommended, if bailable.
Thereafter, the record of the case, together with the prepared complaint/information, shall be forwarded to the City
or Provincial Prosecutor for appropriate action.
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The complaint/information may be filed by the Inquest Officer himself or by any other Assistant Prosecutor to whom the
case may be assigned by the City or Provincial Prosecutor.
SEC. 15. Absence of probable cause.- If the Inquest Officer finds no probable cause, he shall:
a) recommend the release of the arrested or detained person;
b) note down his disposition on the referral document;
c) prepare a brief memorandum indicating the reasons for the action taken; and
d) forthwith forward the record of the case to the City or Provincial Prosecutor for appropriate action.
If the recommendation of the Inquest Officer for the release of the arrested or detained person is approved, the order of
release shall be served on the officer having custody of the said detainee.
Should the City or Provincial Prosecutor disapprove the recommendation of release, the arrested or detained person shall
remain under custody, and the corresponding complaint/information shall be filed by the City or Provincial Prosecutor or
by any Assistant Prosecutor to whom the case may be assigned.
SEC. 17. Sandiganbayan cases.- Should any complaint cognizable by the Sandiganbayan be referred to an Inquest
Officer for investigation, the latter shall, after conducting the corresponding inquest proceeding, forthwith forward the
complete record to the City or Provincial Prosecutor for appropriate action.
DOJ CIRCULAR 50-A (June 15, 2015)— ADDITIONAL GUIDELINES IN THE APPLICATION OF ART. 125 OF THE
REVISED PENAL CODE, AS AMENDED
1. For purposes of computing the periods set forth under Article 125 of the Revised Penal Code, i.e. the “12-18-36”
periods, the duty of the arresting officer/s to deliver the person/s to the proper judicial authorities under the said
Article shall begin by the hour starting from the time of detention
2. Detention, as defined, is the curtailment of a person’s liberty. The period of detention, as a general rule, begins from
the moment of arrest.
3. Person/s who are not formally arrested but are invited for questioning are also considered “in detention”.
4. Application of actual force, manual touching of the body, physical restraint or a formal declaration of arrest is not
required. A person is deemed “in detention” as long as there be an intent on the part of one of the parties to arrest the
other and an intent on the part of the other to submit, under the belief and impression that submission is necessary.
5. The counting of the “12-18-38” periods under Article 125 of the RPC shall be without prejudice to the circumstances
provided for under Section 3.1.1 and 3.1.2 of D.C. s. 2012 and the provisions of special laws/rules, as stated in
Sections 5.1 to 5.3 of the same Department Circular.
See also DOJ Circular 61 1993
INQUEST PROCEEDINGS IN CASE OF WARRANTLESS ARRESTS
‣
RULE — WHEN A PERSON IS LAWFULLY ARRESTED WITHOUT A WARRANT INVOLVING AN OFFENSE WHICH REQUIRES A
PRELIMINARY INVESTIGATION, INQUEST PROCEEDINGS WILL BE CONDUCTED AND AN INFORMATION MAY BE FILED BY A
PROSECUTOR WITHOUT NEED OF SUCH PRELIMINARY INVESTIGATION
‣
BU — In the absence or unavailability of an inquest prosecutor, the complaint may be filed by the offended party or a
peace officer directly with the proper court on the basis of the affidavit of the offended party or arresting officer or
person
‣
This is another instance in which a direct filing in court may be done.
‣
Instances of when a valid warrantless arrest may be effected will be discussed in Rule 113.
‣
Inquest Proceedings will only apply if —
‣
1.
There was a lawful warrantless arrest; and
2.
The arrest was pursuant to an offense which requires a preliminary investigation (imposable penalty is at least 4
years, 2 months and 1 day)
Nature of Inquest proceedings — It is not a preliminary investigation. It is a summary investigation and which does not
follow the procedure in Rule 112, Sec. 3. (See Manual for Prosecutors for Procedure on Inquest)
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What happens if warrantless arrest but the offense does not need PI, will inquest proceedings still be
conducted?
‣
NO. (Remember Section 3a, in relation to Sec 8)
‣
SALVADOR — But in practice they still want to conduct inquest.
PROCEDURE ON INQUEST PROCEEDINGS
‣
See provisions in the Manual for Prosecutors cited above
‣
What if the inquest proceedings conducted was for another offense other than for which the accused was
arrested (such as when the basis for arrest was inciting to sedition, but the inquest proceedings were conducted
for rebellion)?
‣
The inquest proceedings are void. (Beltran vs People)
PRELIMINARY INVESTIGATION IN CASE OF WARRANTLESS ARRESTS
‣
NOTE — Inquest Proceedings is the general rule when a person is arrested lawfully without a warrant. The accused has
several options on what to do, one of which is to ask for a PI instead of inquest proceedings. Sec. 6 deals with that.
‣
RULE — WHEN A PERSON IS LAWFULLY ARRESTED WITHOUT A WARRANT INVOLVING AN OFFENSE WHICH REQUIRES A
PRELIMINARY INVESTIGATION, THE PERSON ARRESTED MAY STILL ASK FOR A PRELIMINARY INVESTIGATION EVEN WHEN
INQUEST PROCEEDINGS HAVE BEEN CONDUCTED
1.
BEFORE THE COMPLAINT OR INFORMATION IS FILED — WITH THE OFFICE OF THE PROSECUTOR
‣
In this case, he must sign a WAIVER of the provisions of Article 125 of the Revised Penal Code, with the
assistance and in the presence of his counsel.
‣
The fact that a person as lawfully arrested without a warrant does NOT bar him from availing of a PI, but he
must sign a waiver of Art. 125 of the RPC.
‣
Art. 125 pertains to an offense upon a public officer or employee who, although having detained a person for
some legal ground, fails to deliver the person arrested to the proper judicial authorities within periods of 12, 18,
or 36 hours as the case may be.
‣
This waiver should be in writing and signed by the person in the presence of his counsel, otherwise will be
void. (See RA 7438)
‣
The PI must be terminated within fifteen (15) days from its inception.
‣
Can the accused apply for bail during the preliminary investigation notwithstanding the fact that an
information is yet to be filed in court? (remember that he is still in detention here)
2.
‣
SALVADOR — YES. This is allowed by the rules. While a preliminary investigation is undertaken, the person
arrested is still under detention. To effect his release, he may apply for bail notwithstanding the waiver of Art.
125 of the RPC and even if no information has yet been filed against him. Since the records are still with the
prosecutor and no information has been filed, he may apply with the executive judge of the place where he is
currently detained. This is provided for by an SC circular to executive judges.
‣
This is supported by Rule 112, Sec. 6 and Rule 114 Sec. 7(c) which declares that “any person in custody who
is not yet charged in court may apply for bail with any court in the province, city of municipality where he is
held.
AFTER THE COMPLAINT OR INFORMATION IS FILED — WITH THE COURT WHERE THE CASE IS PENDING
‣
Even after the information is filed, the accused may still ask for a PI, but he should address the application for PI
through a motion to the court since the court already has jurisdiction over the case.
‣
This is usually called a “motion for re-investigation” or a “ motion to conduct a preliminary investigation”
‣
The accused must do so within five (5) days from the time he learns of its filing, ask for a preliminary investigation
with the same right to adduce evidence in his defense as provided in this Rule.
‣
NOTE — This presupposes that a prior PI has not been conducted yet.
RECORDS SUPPORTING THE INFORMATION OR COMPLAINT FILED IN COURT
Sec. 7. Records. —
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a.
Records supporting the information or complaint. — An information or complaint filed in court shall be supported by
the affidavits and counter-affidavits of the parties and their witnesses, together with the other supporting evidence
and the resolution on the case.
b.
Record of preliminary investigation. — The record of the preliminary investigation conducted by a prosecutor OR
OTHER OFFICERS AS MAY BE AUTHORIZED BY LAW shall not form part of the record of the case. However, the
court, on its own initiative or on motion of any party, may order the production of the record or any of its part when
necessary in the resolution of the case or any incident therein, or when it is to be introduced as an evidence in the
case by the requesting party. (8a)
PROCEDURE OF PRELIMINARY INVESTIGATION AND INQUEST BY THE OMBUDSMAN
OMBUDSMAN ADMINISTRATIVE ORDER NO. 08 (November 2, 1990) — CLARIFYING AND MODIFYING CERTAIN
RULES OF PROCEDURE
It has been observed that there are certain aspects in the handling of Ombudsman cases which have been the subject of
doubts and confusion, resulting in unnecessary delays in the disposition of such cases. To clarify such matters, the
following guidelines are hereby promulgated:
1. What are Ombudsman cases?
A complaint filed in or taken cognizance of by the Office of the Ombudsman charging any public officer or employee
including those in the government-owned or controlled corporations, with an act or omission alleged to be illegal, unjust,
improper or inefficient is an Ombudsman case. Such a complaint may be the subject of criminal or administrative
proceedings, or both.
For purposes of investigation and prosecution, Ombudsman cases involving criminal offenses may be subdivided into
two classes, to wit, (1) those cognizable by the Sandiganbayan, and (2) those failing under the jurisdiction of the regular
courts. The difference between the two, aside from the category of the courts wherein they are filed, is on the authority to
investigate, as distinguished from the authority to prosecute, such cases.
The power to investigate or conduct a preliminary investigation in any Ombudsman case may be exercised by any
investigator or prosecutor of the Office of the Ombudsman, or by any Provincial or City Prosecutor or their assistants,
either in their regular capacities or as deputized Ombudsman prosecutors.
The prosecution of cases cognizable by the Sandiganbayan shall be under the direct exclusive control and supervision of
the Office of the Ombudsman. In cases cognizable by the regular Courts, the control and supervision by the Office of
Ombudsman is only in Ombudsman cases in the sense defined above. The law recognizes a concurrence of jurisdiction
between the Office of the Ombudsman and other investigative agencies of the government in the prosecution of cases
cognizable by regular courts.
2. Necessity for Ombudsman clearance.
The need of getting a clearance from the Office of the Ombudsman before a complaint involving a public officer or
employee may be investigated was imposed in cases cognizable by the Sandiganbayan. Such requirement has been
done away with by the enactment of Republic Act 6770, otherwise known as the Ombudsman Act of 1989. In Section 15
paragraph (1) of said law, the jurisdiction of the Office of the Ombudsman to investigate cases cognizable by the
Sandiganbayan is stated to be “primary”, and no longer “exclusive”, subject to the authority of the Office of the
Ombudsman to take over the investigation of such cases at any stage of the proceeding.
3. Offenses in “relation to office.”
It has been noticed that several cases have been dismissed, or recommended for dismissal, for alleged lack of
jurisdiction upon a finding that the offense was not committed by the respondent in relation to his office. This view has
resulted in nullifying preliminary investigations conducted by regular or deputized Ombudsmen Investigators in such
cases, thereby necessitating another preliminary investigation to be conducted by the appropriate regular prosecutors or
Ombudsman investigators as the case may be. This handling of Ombudsman cases must have to be discontinued not
merely because of its unfavorable results, but basically due to its not being in accordance with the applicable laws. A
deputized Ombudsman prosecutor does not have to determine whether he is investigating a complaint filed against a
public official or employee in his capacity as a regular prosecutor or as a deputized Ombudsman prosecutor. It must be
remembered that all prosecutors are now deputized Ombudsman prosecutors.
There is no law which limits the jurisdiction of the Office of the Ombudsman to cases against public officers and
employees involving acts or omissions in “relation to their office”. Such a qualification is imposed only with respect to the
jurisdiction of the Sandiganbayan over crimes included in section 4 (b) of Presidential Decree No. 1606, as the amended
by Presidential Decree No. 1861. Stated differently, the need for showing that the crime is office related is only if the
information for the crime involved is to be filed in the Sandiganbayan. If the case is for a violation of Republic Act 3019 or
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Republic Act 1379, or any of the crimes included in Chapter Two, Section Two, Title Seven of the Revised Penal Code
(Arts. 210 to 212), the element of the offense being in relation to office is an inherent ingredient, and does not have to be
shown independently of the crime charged.
4. To whom resolutions are submitted.
Resolutions in Ombudsman cases against public officers and employees prepared by a deputized assistant prosecutor
shall be submitted to the Provincial or City prosecutor concerned who shall, in turn, forward the same to the Deputy
Ombudsman of the area with his recommendation for the approval or disapproval thereof. The Deputy Ombudsman shall
take appropriate final action thereon, including the approval of its filing in the proper regular court or the dismissal of the
complaint, if the crime charged is punishable by prision correctional or lower, or fine of not more than P6,000.00 or both.
Resolutions involving offenses falling within the jurisdiction of the Sandiganbayan shall be forwarded by the Deputy
Ombudsman with his recommendation thereon to the Office of the Ombudsman.
5. Procedure in preliminary investigation of Ombudsman cases.
The Preliminary investigation of an Ombudsman case does not have to be conducted strictly in accordance with Section
3, Rule 112 of the Rules of Court. Said rule shall be applied as modified by Rule II of Administrative Order No. 07 of the
Office of the Ombudsman. Particular attention is directed to the provisions thereof which are not exactly in conformity
with Section 3, Rule 112 of the Rules of Court, such as those on the (1) issuance of an order in lieu of subpoena for the
filing of counter-affidavits; (2) prohibition against a motion to dismiss, motion for a bill of particulars, and second motion
for reconsideration or reinvestigation; (3) manner of conducting clarificatory questioning; and the (4) form of affidavits and
counter-affidavits.
It is to be understood, however that the preliminary investigation of an Ombudsman case in accordance with Rule 112 of
the Rules of Court is perfectly valid. The changes in such procedure effected by Administrative Order No. 07, are
designed merely to expedite the process preliminary investigation and to conform with the provisions of Republic Act.
No. 6770.
ADMINISTRATIVE ORDER NO. 07 — RULES OF PROCEDURE OF THE OFFICE OF THE OMBUDSMAN
RULE 1 — PRELIMINARY PROVISIONS
Section 1. Title – These rules shall be known as the RULES OF PROCEDURE OF THE OFFICE OF THE OMBUDSMAN.
Section 2. Coverage – These rules shall apply to all criminal and administrative complaints, grievances or requests for
assistance and such other matters cognizable by the Office of the Ombudsman.
Section 3. Form of complaints, grievances or requests for assistance. Complaints may be in any form, either verbal or in
writing. For a speedier disposition of the complaint, however, it is preferable that it be in writing and under oath. A
complaint which does not disclose the identity of the complainant will be acted upon only if it merits appropriate
consideration, or contains sufficient leads or particulars to enable the taking of further action.
Grievances or requests for a assistance may likewise be verbal or in writing. In any case, the requesting or complaining
party must indicate his address and telephone number, if any.
RULE 2 — PROCEDURE IN CRIMINAL CASES
Section 1. Grounds – A criminal complaint may be brought for an offense in violation of R.A. 3019, as amended, R.A. 1379
as amended, R.A. 6713, Title VII, Chapter II, Section 2 of the Revised Penal Code, and for such other offenses committed
by public officers and employees in relation to office.
Section 2. Evaluation – Upon evaluating the complaint, the investigating officer shall recommend whether it may be:
a) dismissed outright for want of palpable merit;
b) referred to respondent for comment;
c) indorsed to the proper government office or agency which has jurisdiction over the case;
d) forwarded to the appropriate office or official for fact-finding investigation;
e) referred for administrative adjudication; or
f) subjected to a preliminary investigation.
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Section 3. Preliminary investigation; who may conduct. Preliminary Investigation may be conducted by any of the
following:
1) Ombudsman Investigators;
2) Special Prosecuting Officers;
3) Deputized Prosecutors;
4) Investigating Officials authorized by law to conduct preliminary investigations or
5) Lawyers in the government service, so designated by the Ombudsman.
Section 4. Procedure – The preliminary investigation of cases falling under the jurisdiction of the Sandiganbayan and
Regional Trial Courts shall be conducted in the manner prescribed in Section 3, Rule 112 of the Rules of Court, subject to
the following provisions:
a) If the complaint is not under oath or is based only on official reports, the investigating officer shall require the
complainant or supporting witnesses to execute affidavits to substantiate the complaints.
b) After such affidavits have been secured, the investigating officer shall issue an order, attaching thereto a copy of the
affidavits and other supporting documents, directing the respondents to submit, within ten (10) days from receipt
thereof, his counter-affidavits and controverting evidence with proof of service thereof on the complainant. The
complainant may file reply affidavits within ten (10) days after service of the counter- affidavits.
c) If the respondents does not file a counter-affidavit, the investigating officer may consider the comment filed by him, if
any, as his answer to the complaint. In any event, the respondent shall have access to the evidence on record.
d) No motion to dismiss shall be allowed except for lack of jurisdiction. Neither may a motion for a bill of particulars be
entertained. If respondents desires any matter in the complainant's affidavit to be clarified, the particularization
thereof may be done at the time of clarificatory questioning in the manner provided in paragraph (f) of this section.
e) If the respondents cannot be served with the order mentioned in paragraph 6 hereof, or having been served, does not
comply therewith, the complaint shall be deemed submitted for resolution on the basis of the evidence on the record.
f) If, after the filing of the requisite affidavits and their supporting evidences, there are facts material to the case which
the investigating officer may need to be clarified on, he may conduct a clarificatory hearing during which the parties
shall be afforded the opportunity to be present but without the right to examine or cross-examine the witness being
questioned. Where the appearance of the parties or witnesses is impracticable, the clarificatory questioning may be
conducted in writing, whereby the questions desired to be asked by the investigating officer or a party shall be
reduced into writing and served on the witness concerned who shall be required to answer the same in writing and
under oath.
g) Upon the termination of the preliminary investigation, the investigating officer shall forward the records of the case
together with his resolution to the designated authorities for their appropriate action thereon.
No information may be filed and no complaint may be dismissed without the written authority or approval of the
Ombudsman in cases falling within the jurisdiction of the Sandiganbayan, or of the proper Deputy Ombudsman in all
other cases.
Section 5. Cases falling under the jurisdiction of municipal trial courts. – Cases falling under the jurisdiction of the Office
of the Ombudsman which are cognizable by municipal trial courts, including those subject to the Rule on Summary
Procedure may only be filed in court by information approved by the Ombudsman or the proper Deputy Ombudsman.
Section 6. Notice to parties. – The parties shall be served with a copy of the resolution as finally approved by the
Ombudsman or by the proper Deputy Ombudsman.
Section 7. Motion for reconsideration a) Only one motion for reconsideration or reinvestigation of an approved order or resolution shall be allowed, the same
to be filled within five (5) days from notice thereof with the Office of the Ombudsman, or the proper Deputy
Ombudsman as the case may be, with corresponding leave of court in cases where information has already been filed
in court;
b) The filing of a motion for reconsideration/reinvestigation shall not bar the filing of the corresponding information in
Court on the basis of the finding of probable cause in the resolution subject of the motion. (As amended by
Administrative Order No. 15, dated February 16, 2000)
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RULE 5— GENERAL PROVISIONS
Section 3. Rules of Court, application. – In all mattes not provided in these rules, the Rules of Court shall apply in a
suppletory character, or by analogy whenever practicable and convenient.
RA 6670 — THE OMBUDSMAN ACT OF 1989
Section 24. Preventives Suspension. — The Ombudsman or his Deputy may preventively suspend any officer or
employee under his authority pending an investigation, if in his judgment the evidence of guilt is strong, and (a) the
charge against such officer or employee involves dishonesty, oppression or grave misconduct or neglect in the
performance of duty; (b) the charges would warrant removal from the service; or (c) the respondent's continued stay in
office may prejudice the case filed against him.
The preventive suspension shall continue until the case is terminated by the Office of the Ombudsman but not more than
six (6) months, without pay, except when the delay in the disposition of the case by the Office of the Ombudsman is due
to the fault, negligence or petition of the respondent, in which case the period of such delay shall not be counted in
computing the period of suspension herein provided.
Section 27. Effectivity and Finality of Decisions. — (1) All provisionary orders of the Office of the Ombudsman are
immediately effective and executory.
A motion for reconsideration of any order, directive or decision of the Office of the Ombudsman must be filed within five
(5) days after receipt of written notice and shall be entertained only on any of the following grounds:
(1) New evidence has been discovered which materially affects the order, directive or decision;
(2) Errors of law or irregularities have been committed prejudicial to the interest of the movant. The motion for
reconsideration shall be resolved within three (3) days from filing: provided, that only one motion for reconsideration shall
be entertained.
Findings of fact by the Officer of the Ombudsman when supported by substantial evidence are conclusive. Any order,
directive or decision imposing the penalty of public censure or reprimand, suspension of not more than one (1) month's
salary shall be final and unappealable.
In all administrative disciplinary cases, orders, directives, or decisions of the Office of the Ombudsman may be appealed
to the Supreme Court by filing a petition for certiorari within ten (10) days from receipt of the written notice of the order,
directive or decision or denial of the motion for reconsideration in accordance with Rule 45 of the Rules of Court.
The above rules may be amended or modified by the Office of the Ombudsman as the interest of justice may require.
OMBUDSMAN ADMINISTRATIVE ORDER NO. 13 (February 7, 1996) — GUIDELINES IN THE HANDLING AND
PROSECUTION OF OMBUDSMAN CASES FILED WITH OR PENDING BEFORE REGULAR COURTS PURSUANT TO
THE PROVISIONS OF R.A 7975
A. Reinvestigation
1. All Petitions/Motions for reinvestigation of cases already filed in court shall not be entertained and the same shall,
instead, be addressed to the court trying the case.
2. Where the trial court orders/directs the conduct reinvestigation proceedings, the same shall be undertaken by the
prosecutor assigned to prosecute the case in the court and shall, as far as practicable, be limited to the reception and
evaluation of such evidence as the accused may deem fit to present for the purpose of overturning the finding of
probable cause arrived at during the inquest or preliminary investigation proceedings; without prejudice, however, to
the right of the complainant/offended party to be notified of such proceedings and to submit, in appropriate case,
proof in contravention of the evidence adduced by the accused.
3. Resolutions of the reinvestigating prosecutor as well as review resolutions of the city/ provincial prosecutor
recommending:
a) Dismissal of the case; or
b) Withdrawal of the complaint or information file in court; or
c) Substantial amendments to the complaint or information such as, but not limited to:
1) charging an offense different from or lesser than that originally charged; or
2) downgrading the degree of participation of an accused;
3) excluding an accused from the original complaint or information; or
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4) including other persons as additional accused shall be subject to the approval of the Ombudsman or his
Deputies, as the case may be, and no motion praying for such dismissal, withdrawal or amendment of the
original complaint or information shall be filed in court without the prior written approval of the Ombudsman or
his Deputies.
4.
Resolution of the reinvestigating prosecutor recommending the remand of the case to the trial court for further
proceedings under the original complaint or information, concurred in or approved b the city / provincial prosecutor,
as well as resolution of city / provincial prosecutors disapproving recommendations of their assistants for the
dismissal, withdrawal or amendment of the original complaint or information, need not be submitted to the Office of
the Ombudsman for further action.
C. Procedural Matters
1. In cases falling under the provision of paragraph A-3 hereinabove, the following documents shall be transmitted to the
Office of the Ombudsman or his Deputies.
a) The records of the reinvestigation proceedings;
b) The original and a copy resolution/recommendation of the reinvestigating prosecutor;
c) The original and a copy of the motion for dismissal, withdrawal or amendment, as the case may be, of the original
complaint or information, duly signed by the reinvestigating prosecutor.
SUPREME COURT ADMINISTRATIVE CIRCULAR NO. 18-94 (November 29, 1994) — DESIGNATION OF CLERKS OF
COURT OF REGIONAL TRIAL COURTS AS EX-OFFICIO CLERKS OF THE COURT OF THE SANDIGANBAYAN
To: All Executive Judges and Clerks of Court of the Regional Trial Courts (Except those in the National Capital Judicial
Region )
The attention of the Court has been called to the problem of prosecutors in the filing of informations in inquest cases
cognizable by the Sandiganbayan. Presently, such, informations may be filed only in the Sandiganbayan with seat of
Manila. The problem arises when an arrest without warrant occurs in a distant place making it physically impossible to file
the information with the Sandiganbayan within the reglementary period of detention under Article 125 of the Revised
Penal Code. If the person arrested does not sign a waiver of the provisions of said article, the inquest prosecutor is
oftentimes constrained to order the arresting officer to release the person arrested.
In order to obviate this problem, the Court RESOLVED to promulgate the following guidelines:
1. All Clerks of Court of Regional Trial Courts all over the country (except those in the National Capital Judicial Region )
are hereby designated as Ex-Officio Clerks of Court of the Sandiganbayan with the limited duty of receiving
informations resulting from inquest investigations of offenses cognizable by the Sandiganbayan which were
conducted by authorized prosecutors within their territorial jurisdiction, and transmitting the same to the
Sandiganbayan within five (5) days from the filing thereof.
2. The information shall be filed with the Clerk of Court of the Regional Trial Court whose territorial area includes the
place where the crime was committed. The filing with the said Clerk of Court shall have the effect of such information
being filed directly with the Sandiganbayan.
3. The Executive judge of the Regional Trial Court where the information was filed is hereby authorized to approve the
application of the accused for bail, except in offenses punishable by death, reclusion perpetua or life imprisonment,
and to order his release from detention subject to further orders of the Sandiganbayan. This authority does not include
the power to act on any motion for reduction of the amount of the bail recommended by the prosecutor.
OMBUDSMAN ADMINISTRATIVE ORDER NO. 11 (December 8, 1994) — DELEGATION OF AUTHORITY TO APPROVE
INFORMATION IN INQUEST CASES COGNIZABLE BY THE SANDIGANBAYAN
To : The Deputy Ombudsmen for Visayas and Mindanao, All Provincial and City Prosecutors (except those in the National
Capital Judicial Region)
The Ombudsman has called the attention of the Supreme Court on the problem of prosecutors in the filing of information
in inquest cases cognizable by the Sandiganbayan and must therefore be filed only in the Sandiganbayan with seat in
Manila. The problem arises when an arrest without warrant occurs in a distant place making it physically impossible to file
the information with the Sandiganbayan within the reglementary periods of detention under Article 125 of the Revised
Penal Code. If the person arrested does not sign waiver of the provisions of said article, the inquest prosecutor is
constrained to order the arresting officer to release him.
Taking due cognizance of this problem, the Supreme Court issued Administrative Circular No. 18-94 XXXXX
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It will be noted that the above-quoted Administrative Order no. 18-94 does not provide as to who may sign or approve the
information in such cases. Under present procedures, only the Ombudsman may approve information to be filed in the
Sandiganbayan. Inasmuch as the Ombudsman, like the Sandiganbayan, holds office in Manila, thereby rendering it
similarly impossible for him to approve the informations in inquest cases cognizable by the Sandiganbayan involving
offenses committed in distant places, authority is hereby given to all Provincial and City Prosecutors (except those in the
National Capital Judicial Region) to approve or sign informations resulting from inquest of Sandiganbayan cases and to
file the same with the appropriate Ex-Officio Clerks of Court of the Sandiganbayan as designated in Administrative
Circular No. 18-94.
CRIMINAL ACTIONS WHICH FALL UNDER THE RULES ON SUMMARY PROCEDURE
1991 REVISED RULES ON SUMMARY PROCEDURE
Section 1. Scope. — This rule shall govern the summary procedure in the Metropolitan Trial Courts, the Municipal Trial
Courts in Cities, the Municipal Trial Courts, and the Municipal Circuit Trial Courts in the following cases falling within their
jurisdiction: XXXXXXXX
B. Criminal Cases
(1) Violations of traffic laws, rules and regulations;
(2) Violations of the rental law;
(3) Violations of municipal or city ordinances;
(4) All other criminal cases where the penalty prescribed by law for the offense charged is imprisonment not exceeding
six months, or a fine not exceeding (P1,000.00), or both, irrespective of other imposable penalties, accessory or
otherwise, or of the civil liability arising therefrom: Provided, however, that in offenses involving damage to property
through criminal negligence, this Rule shall govern where the imposable fine does not exceed ten thousand pesos
(P10,000.00).
This Rule shall not apply to a civil case where the plaintiffs cause of action is pleaded in the same complaint with another
cause of action subject to the ordinary procedure; nor to a criminal case where the offense charged is necessarily related
to another criminal case subject to the ordinary procedure.
Sec. 11. How commenced. — The filing of criminal cases falling within the scope of this Rule shall be either by complaint
or by information: Provided, however, that in Metropolitan Manila and in Chartered Cities. such cases shall be
commenced only by information, except when the offense cannot be prosecuted de oficio.
The complaint or information shall be accompanied by the affidavits of the compliant and of his witnesses in such
number of copies as there are accused plus two (2) copies for the court's files.If this requirement is not complied with
within five (5) days from date of filing, the care may be dismissed.
Sec. 12. Duty of court. —
(a) If commenced by complaint. — On the basis of the compliant and the affidavits and other evidence accompanying
the same, the court may dismiss the case outright for being patently without basis or merit and order the release of
the amused if in custody.
(b) If commenced by information. — When the case is commenced by information, or is not dismissed pursuant to the
next preceding paragraph, the court shall issue an order which, together with copies of the affidavits and other
evidence submitted by the prosecution, shall require the accused to submit his counter-affidavit and the affidavits of
his witnesses as well as any evidence in his behalf, serving copies thereof on the complainant or prosecutor not later
than ten (10) days from receipt of said order. The prosecution may file reply affidavits within ten (10) days after receipt
of the counter-affidavits of the defense.
Sec. 13. Arraignment and trial. — Should the court, upon a consideration of the complaint or information and the
affidavits submitted by both parties, find no cause or ground to hold the accused for trial, it shall order the dismissal of
the case; otherwise, the court shall set the case for arraignment and trial.
If the accused is in custody for the crime charged, he shall be immediately arraigned and if he enters a plea of guilty, he
shall forthwith be sentenced.
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Sec. 14. Preliminary conference. — Before conducting the trial, the court shall call the parties to a preliminary
conference during which a stipulation of facts may be entered into, or the propriety of allowing the accused to enter a
plea of guilty to a lesser offense may be considered, or such other matters may be taken up to clarify the issues and to
ensure a speedy disposition of the case.However, no admission by the accused shall be used against him unless reduced
to writing and signed by the accused and his counsel.A refusal or failure to stipulate shall not prejudice the accused.
Sec. 15. Procedure of trial. — At the trial, the affidavits submitted by the parties shall constitute the direct testimonies of
the witnesses who executed the same. Witnesses who testified may be subjected to cross-examination, redirect or recross examination. Should the affiant fail to testify, his affidavit shall not be considered as competent evidence for the
party presenting the affidavit, but the adverse party may utilize the same for any admissible purpose.
Except in rebuttal or surrebuttal, no witness shall be allowed to testify unless his affidavit was previously submitted to the
court in accordance with Section 12 hereof.
However, should a party desire to present additional affidavits or counter-affidavits as part of his direct evidence, he shall
so manifest during the preliminary conference, stating the purpose thereof. If allowed by the court, the additional
affidavits of the prosecution or the counter-affidavits of the defense shall be submitted to the court and served on the
adverse party not later than three (3) days after the termination of the preliminary conference. If the additional affidavits
are presented by the prosecution, the accused may file his counter-affidavits and serve the same on the prosecution
within three (3) days from such service.
Sec. 16. Arrest of accused. — The court shall not order the arrest of the accused except for failure to appear whenever
required. Release of the person arrested shall either be on bail or on recognizance by a responsible citizen acceptable to
the court.
Sec. 17. Judgment. — Where a trial has been conducted, the court shall promulgate the judgment not later than thirty
(30) days after the termination of trial.
Sec. 18. Referral to Lupon. — Cases requiring referral to the Lupon for conciliation under the provisions of Presidential
Decree No. 1508 where there is no showing of compliance with such requirement, shall be dismissed without prejudice
and may be revived only after such requirement shall have been complied with. This provision shall not apply to criminal
cases where the accused was arrested without a warrant.
Sec. 19. Prohibited pleadings and motions. — The following pleadings, motions or petitions shall not be allowed in the
cases covered by this Rule:
(a) Motion to dismiss the complaint or to quash the complaint or information except on the ground of lack of jurisdiction
over the subject matter, or failure to comply with the preceding section;
(b) Motion for a bill of particulars;
(c) Motion for new trial, or for reconsideration of a judgment, or for opening of trial;
(d) Petition for relief from judgment;
(e) Motion for extension of time to file pleadings, affidavits or any other paper;
(f) Memoranda;
(g) Petition for certiorari, mandamus, or prohibition against any interlocutory order issued by the court;
(h) Motion to declare the defendant in default;
(i) Dilatory motions for postponement;
(j) Reply;
(k) Third party complaints;
(l) Interventions.
Sec. 20. Affidavits. — The affidavits required to be submitted under this Rule shall state only facts of direct personal
knowledge of the affiants which are admissible in evidence, and shall show their competence to testify to the matters
stated therein.
A violation of this requirement may subject the party or the counsel who submits the same to disciplinary action, and
shall be cause to expunge the inadmissible affidavit or portion thereof from the record.
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Sec. 21. Appeal. — The judgment or final order shall be appealable to the appropriate regional trial court which shall
decide the same in accordance with Section 22 of Batas Pambansa Blg. 129. The decision of the regional trial court in
civil cases governed by this Rule, including forcible entry and unlawful detainer, shall be immediately executory, without
prejudice to a further appeal that may be taken therefrom. Section 10 of Rule 70 shall be deemed repealed.
Sec. 22. Applicability of the regular rules. — The regular procedure prescribed in the Rules of Court shall apply to the
special cases herein provided for in a suppletory capacity insofar as they are not inconsistent herewith.
CRIMINAL ACTIONS WHICH FALL UNDER BARANGAY CONCILIATION
RA 7160 — LOCAL GOVERNMENT CODE
Section 408. Subject Matter for Amicable Settlement; Exception Thereto. - The lupon of each barangay shall have
authority to bring together the parties actually residing in the same city or municipality for amicable settlement of all
disputes except:
(a) Where one party is the government, or any subdivision or instrumentality thereof;
(b) Where one party is a public officer or employee, and the dispute relates to the performance of his official functions;
(c) Offenses punishable by imprisonment exceeding one (1) year or a fine exceeding Five thousand pesos (P5,000.00);
(d) Offenses where there is no private offended party;
(e) Where the dispute involves real properties located in different cities or municipalities unless the parties thereto agree
to submit their differences to amicable settlement by an appropriate lupon;
(f) Disputes involving parties who actually reside in barangays of different cities or municipalities, except where such
barangay units adjoin each other and the parties thereto agree to submit their differences to amicable settlement by
an appropriate lupon;
(g) Such other classes of disputes which the President may determine in the interest of Justice or upon the
recommendation of the Secretary of Justice.
The court in which non-criminal cases not falling within the authority of the lupon under this Code are filed may, at any
time before trial motu propio refer the case to the lupon concerned for amicable settlement.
Section 409. Venue. (a) Disputes between persons actually residing in the same barangay shall be brought for amicable settlement before the
lupon of said barangay.
(b) Those involving actual residents of different barangays within the same city or municipality shall be brought in the
barangay where the respondent or any of the respondents actually resides, at the election of the complaint.
(c) All disputes involving real property or any interest therein shall be brought in the barangay where the real property or
the larger portion thereof is situated.
(d) Those arising at the workplace where the contending parties are employed or at the institution where such parties are
enrolled for study, shall be brought in the barangay where such workplace or institution is located.
Objections to venue shall be raised in the mediation proceedings before the punong barangay; otherwise, the same shall
be deemed waived. Any legal question which may confront the punong barangay in resolving objections to venue herein
referred to may be submitted to the Secretary of Justice, or his duly designated representative, whose ruling thereon shall
be binding.
Section 410. Procedure for Amicable Settlement. (a) Who may initiate proceeding - Upon payment of the appropriate filing fee, any individual who has a cause of action
against another individual involving any matter within the authority of the lupon may complain, orally or in writing, to
the lupon chairman of the barangay.
(b) Mediation by lupon chairman - Upon receipt of the complaint, the lupon chairman shall within the next working day
summon the respondent(s), with notice to the complainant(s) for them and their witnesses to appear before him for a
mediation of their conflicting interests. If he fails in his mediation effort within fifteen (15) days from the first meeting of
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the parties before him, he shall forthwith set a date for the constitution of the pangkat in accordance with the
provisions of this Chapter.
(c) Suspension of prescriptive period of offenses - While the dispute is under mediation, conciliation, or arbitration, the
prescriptive periods for offenses and cause of action under existing laws shall be interrupted upon filing the complaint
with the punong barangay. The prescriptive periods shall resume upon receipt by the complainant of the complainant
or the certificate of repudiation or of the certification to file action issued by the lupon or pangkat secretary: Provided,
however, That such interruption shall not exceed sixty (60) days from the filing of the complaint with the punong
barangay.
(d) Issuance of summons; hearing; grounds for disqualification - The pangkat shall convene not later than three (3) days
from its constitution, on the day and hour set by the lupon chairman, to hear both parties and their witnesses, simplify
issues, and explore all possibilities for amicable settlement. For this purpose, the pangkat may issue summons for the
personal appearance of parties and witnesses before it. In the event that a party moves to disqualify any member of
the pangkat by reason of relationship, bias, interest, or any other similar grounds discovered after the constitution of
the pangkat, the matter shall be resolved by the affirmative vote of the majority of the pangkat whose decision shall
be final. Should disqualification be decided upon, the resulting vacancy shall be filled as herein provided for.
(e) Period to arrive at a settlement - The pangkat shall arrive at a settlement or resolution of the dispute within fifteen (15)
days from the day it convenes in accordance with this section. This period shall, at the discretion of the pangkat, be
extendible for another period which shall not exceed fifteen (15) days, except in clearly meritorious cases.
Section 411. Form of settlement. - All amicable settlements shall be in writing, in a language or dialect known to the
parties, signed by them, and attested to by the lupon chairman or the pangkat chairman, as the case may be. When the
parties to the dispute do not use the same language or dialect, the settlement shall be written in the language known to
them.
Section 412. Conciliation. (a) Pre-condition to Filing of Complaint in Court. - No complaint, petition, action, or proceeding involving any matter
within the authority of the lupon shall be filed or instituted directly in court or any other government office for
adjudication, unless there has been a confrontation between the parties before the lupon chairman or the pangkat,
and that no conciliation or settlement has been reached as certified by the lupon secretary or pangkat secretary as
attested to by the lupon or pangkat chairman or unless the settlement has been repudiated by the parties thereto.
(b) Where Parties May Go Directly to Court. - The parties may go directly to court in the following instances:
(1) Where the accused is under detention;
(2) Where a person has otherwise been deprived of personal liberty calling for habeas corpus proceedings;
(3) Where actions are coupled with provisional remedies such as preliminary injunction, attachment, delivery of
personal property and support pendente lite; and
(4) Where the action may otherwise be barred by the statute of limitations.
(c)
Conciliation among members of indigenous cultural communities. - The customs and traditions of indigenous
cultural communities shall be applied in settling disputes between members of the cultural communities.
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RULE 113: ARREST
DEFINITION OF ARREST
Section 1. Definition of arrest. — Arrest is the taking of a person into custody in order that he may be bound to answer for
the commission of an offense. (1)
‣
A person is arrested for a specific and definite purpose — to make him answer for the commission of an offense
HOW AN ARREST SHOULD BE MADE
Section 2. Arrest; how made. — An arrest is made by an actual restraint of a person to be arrested, or by his submission
to the custody of the person making the arrest.
No violence or unnecessary force shall be used in making an arrest. The person arrested shall not be subject to a greater
restraint than is necessary for his detention. (2a)
‣
An arrest is made by either (What constitutes arrest)—
1. ACTUAL RESTRAINT OF THE PERSON SOUGHT TO BE ARRESTED
‣
Arrest necessarily implied control over the person under custody and as a consequence, a retrain on his liberty to
the extent that he is not free to leave on his own volition
‣
An underlying rule whenever an arrest is made is that no violence or unnecessary force shall be used in making an
arrest. The person arrested shall not be subject to a greater retrain than is necessary for his detention
2. PERSON’S SUBMISSION TO THE CUSTODY OF THE PERSON MAKING THE ARREST
‣
To make an arrest, a person need NOT be actually restrained by the person making the arrest, because it can also
be effected by the submission to the custody of the person making the arrest.
‣
It is enough that there be an intention on the part of one of the parties to arrest the other, and that there be an
intent on the part of the other to submit, under the belief and impression that submission is necessary.
‣
Thus, when a motorist is flagged down for a traffic violation, he is not deemed to be “under arrest” at the ti,me that
he was waiting for the traffic officer to write a citation ticket. The period prior to the issuance of the ticket may be
characterised merely as “waiting time” where there is no intent to take the motorist into custody. (Luz vs People;
Pestillos vs Generous 2014)
ARREST BY EXECUTION OF A WARRANT OF ARREST
Section 4. Execution of warrant. — The head of the office to whom the warrant of arrest was delivered for execution shall
cause the warrant to be executed within ten (10) days from its receipt. Within ten (10) days after the expiration of the
period, the officer to whom it was assigned for execution shall make a report to the judge who issued the warrant. In case
of his failure to execute the warrant, he shall state the reasons therefor. (4a)
Section 3. Duty of arresting officer. — It shall be the duty of the officer executing the warrant to arrest the accused and to
deliver him to the nearest police station or jail without unnecessary delay. (3a)
Section 6. Time of making arrest. — An arrest may be made on any day and at any time of the day or night. (6)
Section 7. Method of arrest by officer by virtue of warrant. — When making an arrest by virtue of a warrant, the officer
shall inform the person to be arrested of the cause of the arrest and of the fact that a warrant has been issued for his
arrest, except when he flees or forcibly resists before the officer has opportunity to so inform him, or when the giving of
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such information will imperil the arrest. The officer need not have the warrant in his possession at the time of the arrest
but after the arrest, if the person arrested so requires, the warrant shall be shown to him as soon as practicable. (7a)
Section 10. Officer may summon assistance. — An officer making a lawful arrest may orally summon as many persons as
he deems necessary to assist him in effecting the arrest. Every person so summoned by an officer shall assist him in
effecting the arrest when he can render such assistance without detriment to himself. (10a)
Section 11. Right of officer to break into building or enclosure. — An officer, in order to make an arrest either by virtue of
a warrant, or without a warrant as provided in section 5, may break into any building or enclosure where the person to be
arrested is or is reasonably believed to be, if he is refused admittance thereto, after announcing his authority and
purpose. (11a)
Section 12. Right to break out from building or enclosure. — Whenever an officer has entered the building or enclosure in
accordance with the preceding section, he may break out therefrom when necessary to liberate himself. (12a)
PROCEDURE IN THE EXECUTION OF A WARRANT OF ARREST
1.
The warrant is issued by the judge
‣
Remember that a warrant of arrest is issued upon the filing of the information in court and after the judicial
determination of probable cause by the judge.
‣
Probable cause for the issuance of a warrant of arrest has been defined as “such facts and circumstances which
would lead a reasonably discreet and prudence man to believe that an offense has been committed by the person
sought to be arrested. (Ocampo vs Abando 2014) It requires neither absolute certainty nor clear and convincing
evidence of guilty. The test for issuing a warrant of arrest is less stringent than that used for establishing the guilty of
the accused. As long as the evidence shows a prima facie case against the accused, the trial court has sufficient
ground to issue a warrant for his arrest. (People vs Tan)
2.
The warrant is delivered to the proper law enforcement agency for execution
3.
The head of the office to whom the warrant of arrest is delivered shall cause the warrant to be executed within 10
days from receipt.
4.
The warrant is executed and the accused is arrested
‣
An arrest may be made on any day and at any time of the day or night. (Rule 113, Sec. 6)
‣
The officer shall inform the person to be arrested (Rule 113, Sec. 7) —
a. Cause of the arrest
b. The fact that a warrant has been issued for his arrest
‣
‣
When the accused flees or forcibly resists before the officer has opportunity to so inform him, or
ii.
When the giving of such information will imperil the arrest.
NO. The officer need not have the warrant in his possession at the time of the arrest but after the arrest, if the
person arrested so requires, the warrant shall be shown to him as soon as practicable. (Rule 113, Sec. 7)
What if the officer, cannot on his own, effectively make the arrest?
‣
‣
i.
Should the officer have the warrant with him when he effects the arrest?
‣
‣
EXCEPT — this is not required when —
He may orally summon as many persons as he deems necessary to assist him in effecting the arrest. Every person
so summoned by an officer shall assist him in effecting the arrest when he can render such assistance without
detriment to himself. (Rule 113, Sec. 10)
What if the person to be arrested is hiding inside a building or enclosure, and he is refused admittance thereto,
after announcing his authority and purpose?
‣
The officer, in order to make an arrest either by virtue of a warrant, or without a warrant as provided in section 5,
may break into the building or enclosure where the person to be arrested is or is reasonably believed to be. After
entering the building or enclosure he may break out therefrom when necessary to liberate himself. (Rule 113, Sec.
11, 12)
5. Upon arrest, the resting officer should delivery the accused to the nearest police station or jail without
unnecessary delay. (Rule 113, Sec. 3)
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6. Within 10 days after the expiration of the period, the officer to whom it was assigned for execution shall make a
report to the judge who issued the warrant.
‣
In case of his failure to execute it, he should state the reasons for its non-execution.
EFFECTIVE LIFE OF A WARRANT OF ARREST
‣
It is effective until —
1. Served, or
2. Set aside by the Court
‣
NOTE — The 10 days provided in section 4 is only the 10 days for the public or police officers to comply with the service
of he warrant of arrest, it is NOT made ineffective after the 10 day period.
‣
Distinguish this from a search warrant which is only effective for 10 days after issue
WARRANTLESS ARREST
Section 5. Arrest without warrant; when lawful. —A peace officer or a private person may, without a warrant, arrest a
person:
(a)
When, in his presence, the person to be arrested has committed, is actually committing, or is attempting to commit
an offense;
(b)
When an offense has just been committed and he has probable cause to believe based on personal knowledge of
facts or circumstances that the person to be arrested has committed it; and
(c)
When the person to be arrested is a prisoner who has escaped from a penal establishment or place where he is
serving final judgment or is temporarily confined while his case is pending, or has escaped while being transferred
from one confinement to another.
In cases falling under paragraphs (a) and (b) above, the person arrested without a warrant shall be forthwith delivered to
the nearest police station or jail and shall be proceeded against in accordance with section 7 of Rule 112
Section 13. Arrest after escape or rescue. — If a person lawfully arrested escapes or is rescued, any person may
immediately pursue or retake him without a warrant at any time and in any place within the Philippines. (13)
Section 8. Method of arrest by officer without warrant. — When making an arrest without a warrant, the officer shall
inform the person to be arrested of his authority and the cause of the arrest, unless the latter is either engaged in the
commission of an offense, is pursued immediately after its commission, has escaped, flees or forcibly resists before the
officer has opportunity so to inform him, or when the giving of such information will imperil the arrest. (8a)
Section 9. Method of arrest by private person. — When making an arrest, a private person shall inform the person to be
arrested of the intention to arrest him and cause of the arrest, unless the latter is either engaged in the commission of an
offense, is pursued immediately after its commission, or has escaped, flees, or forcibly resists before the person making
the arrest has opportunity to so inform him, or when the giving of such information will imperil the arrest. (9a)
RULE 114 — BAIL
Section 23. Arrest of accused out on bail. — For the purpose of surrendering the accused, the bondsmen may arrest him
or, upon written authority endorsed on a certified copy of the undertaking, cause him to be arrested by a police officer or
any other person of suitable age and discretion.
An accused released on bail may be re-arrested without the necessity of a warrant if he attempts to depart from the
Philippines without permission of the court where the case is pending. (23a)
INSTANCES WHEN A PERSON MAY VALIDLY BE ARRESTED WITHOUT A WARRANT OF ARREST
‣
RULE — Generally, arrests and seizure of persons must be effected with a valid warrant of arrest issued by the
courts
‣
EXCEPT — In the following cases, a warrantless arrest may be validly performed —
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1. Arrest In Flagrante Delicto
2. Arrest in Hot Pursuit
3. Arrest of Escaped Prisoner
4. Arrest of Person out on Bail
INSTANCES WHEN A PERSON MAY VALIDLY BE ARRESTED WITHOUT A WARRANT OF ARREST (EXPOUNDED)
1. ARREST IN FLAGRANTE DELICTO
‣
When, in his presence, the person to be arrested has committed, is actually committing, or is attempting to commit an
offense
‣
REQUISITES —
a. The person to be arrested must execute an overt act indicating that he has just committed, is actually committing,
or is attempting to commit a crime
b. Such overt act is done in the presence or within the view (perception of the senses) of the arresting officer.
‣
In this case, the person making the arrest himself witnesses the crime. He himself must have personally knowledge of
the crime itself.
‣
Such as — if police officer personally witnesses a robbery, or if a buy-bust operation involving illegal drugs is
conducted.
‣
BUT — As applied to in flagrante delicto arrests, “reliable information” from a confidential informant alone, absent any
overt act indicative of a crime in the presence and within the view of the arresting officers is NOT sufificnet to
constitute probable cause that would justify an in flagrante delicto arrest. (People vs Molina)
‣
NOTE — In the case of continuing crimes (such as rebellion or subversion or being a member of the NPA), an overt act
is NOT necessary to effect an in flagrante delicto arrest. (Umil vs Ramos; Garcia-Padilla vs Enrile)
‣
This is the case even if the accused was not doing any crime when he was arrested without a warrant, such as
when he was confined in the hospital. Since he is committing a continuing crime, he can be arrested at any time,
even without a warrant.
2. ARREST IN HOT PURSUIT
‣
When an offense has just been committed and he has probable cause to believe based on personal knowledge of
facts or circumstances that the person to be arrested has committed it
‣
REQUISITES —
a. Offense has in fact just been committed
‣
The emphasis is on the immediacy of the arrest reckoned from the commission of the crime.
‣
NOTE — The time gap is judged from a case-to-case basis. In some instances, the court has held that a hot
pursuit arrest made a day after the commission of a crime as invalid, since the requirement of “immediacy” is
absent. (See People vs Del Rosario)
b. That the arresting peace officer or private person has personal knowledge of facts indicating that the
person to be arrested is the one who committed the offense.
‣
Under Hot Pursuit Arrest, the offense was NOT done in the presence of the arresting officer but based on facts
and circumstances, there is reasonable grounds to believe based on probable cause on personal knowledge
that the person sought to be arrest has committed the crime.
‣
This exception does not require that the arresting officer should personally witness the commission of the
crime (otherwise that would fall under in flagrante delicto arrest).
‣
Personal knowledge referred to under the hot pursuit exception does not refer to actual knowledge of the crime
because the officer did not witness its commission. The knowledge referred to is knowledge that a crime was
committed even if it was not committed in his presence.
‣
Personal knowledge of facts must be based on probable cause, which earns an actual belief or reasonable
grounds of suspicion. The grounds are reasonable when the suspicion that the person to be arrested is
probably guilty of committing the offense based on actual facts (such as supported by circumstances
sufficiently strong in themselves to create the probable cause of guilty of the person to be arrested. A
reasonable suspicion, therefore, is sufficient, if it is founded on probable cause, coupled with good faith on the
part of the arresting officers. (Abelita vs Doria)
‣
The person making the arrest has personal knowledge of the fact that a crime was committed and the person
arrested was guilty thereof because at the time of the arrest, he has reasonably worthy information in his
possession coupled with his own observation and fair inferences therefore that the person arrested has
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probably committed the offense. The arresting officer may even rely on information supplied by a witness or
a victim of the crime. The facts or circumstances, that would lead an officer to acquire personal knowledge that
a crime was in fact committed, pertain to actual facts or raw evidence which are sufficiently strong in
themselves got create there required probable cause. The arresting officer operates on the basis of more
limited facts, evidence or available information that he must personally gather within a limited time frame.
(Pestilos vs Generoso, G.R. No. 182601, November 10, 2014; See this case for a very comprehensive
discussion)
‣
NOTE — It seems that the court is not strict with interpreting the requisite of “personal knowledge of facts” by
the arresting officer in the context of a hot pursuit arrest as long as the arrest was made immediately after the
commission of the crime.
3. ARREST OF ESCAPED PRISONER
‣
When the person to be arrested is a prisoner who has escaped from a penal establishment or place where he is
serving final judgment or is temporarily confined while his case is pending, or has escaped while being transferred
from one confinement to another.
‣
This includes both a convicted prisoner or a detention prisoner
‣
NOTE — If a person lawfully arrested escapes or is rescued, any person may immediately pursue or retake him
without a warrant at any time and in any place within the Philippines
4. ARREST OF PERSON OUT ON BAIL
‣
An accused released on bail may be re-arrested without the necessity of a warrant if he attempts to depart from the
Philippines without permission of the court where the case is pending. (Rule 114, Sec. 23)
WHO MAY MAKE THE WARRANTLESS ARREST; EXECUTION OF A WARRANTLESS ARREST
‣
Who can make warrantless arrests?
1. Peace officer
2. Private person (citizen’s arrest)
‣
How is the warrantless arrest effected?
1. The officer shall inform the person to be arrested of —
a. His authority to arrest
‣
BUT — in the case of a private person is the who arresting, he informs his “intention to arrest”
b. Cause of the arrest
‣
EXCEPT —There is no need to inform in the following cases —
a.
Accused is engaged in the commission of an offense
b.
Accused is pursued immediately after its commission
c.
When the accused flees or forcibly resists before the officer has opportunity to so inform him, or
d.
When the giving of such information will imperil the arrest
JURISPRUDENCE ON ARRESTS IN FLAGRANTE DELICTO
‣
People vs De Leon (2010)
‣
Appellant was caught in actual possession of the prohibited drugs without showing any proof that he was duly
authorized by law to possess them. Having been caught in flagrante delicto, there is prima facie evidence of animus
possidendi on appellant’s part.
‣
It is elementary that in every prosecution for the illegal sale of prohibited drugs, the presentation of the drug as
evidence in court is material; the fact that the substance bought during the buy-bust operation is the same substance
offered in court should be established
‣
People vs Laguio (2007) — It is settled that “reliable information” alone, absent any overt act indicative of a felonious
enterprise in the presence and within the view of the arresting officers, is not sufficient to constitute probable cause that
would justify an in flagrante delicto arrest
‣
People vs Valdez (2007)
‣
For the exception in Section 5(a), Rule 113 to operate, this Court has ruled that two (2) elements must be present: (1)
the person to be arrested must execute an overt act indicating that he has just committed, is actually committing, or is
attempting to commit a crime; and (2) such overt act is done in the presence or within the view of the arresting officer.
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Here, petitioner’s act of looking around after getting off the bus was but natural as he was finding his way to his
destination. That he purportedly attempted to run away as the tanod approached him is irrelevant and cannot by itself
be construed as adequate to charge the tanod with personal knowledge that petitioner had just engaged in, was
actually engaging in or was attempting to engage in criminal activity. More importantly, petitioner testified that he did
not run away but in fact spoke with the barangay tanod when they approached him.
JURISPRUDENCE ON ARRESTS IN HOT PURSUIT
‣
Go vs CA (1992)
‣
In this case, the accused Rolito Go’s “arrest” took place six (6) days after the shooting of Maguan. The “arresting”
officers obviously were not present, within the meaning of Section 5(a), at the time petitioner had allegedly shot
Maguan. Neither could the “arrest” effected six (6) days after the shooting be reasonably regarded as effected “when
[the shooting had] in fact just been committed” within the meaning of Section 5(b). Moreover, none of the “arresting”
officers had any “personal knowledge” of facts indicating that petitioner was the gunman who had shot Maguan. The
information upon which the police acted had been derived from statements made by alleged eyewitnesses to the
shooting—one stated that petitioner was the gunman; another was able to take down the alleged gunman’s car’s plate
number which turned out to be registered in petitioner’s wife’s name. That information did not, however, constitute
“personal knowledge.” It is thus clear to the Court that there was no lawful warrantless arrest of petitioner within the
meaning of Section 5 of Rule 113
‣
Since petitioner had not been arrested with or without a warrant, he was also entitled to be released forthwith subject
only to his appearing at the preliminary investigation
EFFECT OF ILLEGAL OR INVALID WARRANTLESS ARREST
‣
Does the illegality of the arrest of the accused affect the jurisdiction of the court?
‣
‣
How does the accused challenge the illegality of his arrest?
‣
‣
‣
‣
YES. Any objection involving an arrest or the procedure by which the court acquired jurisdiction of the person of the
accused myst be made before he enters his plea, otherwise, the objection is deemed waived. (People vs Cunanan
2015)
‣
The accused cannot raise the illegality of his arrest for the first time on appeal. (People vs Palma)
Is the waiver of an illegal arrest also a waiver of the admissibility of evidence seized pursuant to a warrantless
search and seizure incidental to the arrest?
NO. When a person fails to make a timely objection to an illegal arrest, only the right to assail the arrest is waived. He
does not waive the right to question the admissibility of the evidence seized by virtue of the illegal arrest. A waiver of
the illegal warrantless arrest does not mean a water of the inadmissibility of the evidence seized during an illegal
warrantless arrest. (De la Cruz vs People 2014; Villanueva vs People 2014)
Does the illegality of the arrest of the accused lead to his acquittal, can it set aside a judgment of conviction?
‣
‣
He can file a motion to quash the information based on the ground that the court trying the case has no jurisdiction
over the person of the accused. (See Rule 117, Sec. 3[c])
What if the accused fails to challenge the illegality of his arrest before he enters his plea, is it deemed waived?
‣
‣
YES. If there is no valid arrest, then the court has no jurisdiction over the person of the accused
NO. The illegality of the arrest, cannot, in itself, be the basis for acquittal. Even assuming that the accused made a
timely objection of the illegality of his warrantless arrest, such fact will not deprive of the State of its right to prosecute
the guilty when all other facts on record point to their culpability. Conviction is proper despite the fact that the
accused was illegally arrested without a warrant. (People vs Yau 2014) Even if the warrantless arrest of an accused is
later proven to be invalid, such fact is not a sufficient cause to set aside a valid judgment of conviction. (People vs
Velasco 2013)
If the accused was illegally arrested without a warrant, and he later applies for bail, does such application bar him
from challenging the legality of his arrested?
‣
NO. An application for or admission to bail does NOT bar the accused from challenging the validity of his arrest or the
legality of the warrant issued, provided he raises the objection before he enters his plea (through a motion to quash).
The objection shall be resolved by the court as early as practicable, but not later than the start of the trial of the case.
(Rule 114, Sec. 26)
RIGHTS OF PERSONS ARRESTED OR DETAINED
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SEC. 14. Right of attorney or relative to visit person arrested.— Any member of the Philippine Bar shall, at the request
of the person arrested or of another acting in his behalf, have the right to visit and confer privately with such person in the
jail or any other place of custody at any hour of the day or night. Subject to reasonable regulations, a relative of the
person arrested can also exercise the same right
RA 7438 — AN ACT DEFINING CERTAIN RIGHTS OF PERSON ARRESTED, DETAINED OR UNDER CUSTODIAL
INVESTIGATION AS WELL AS THE DUTIES OF THE ARRESTING, DETAINING AND INVESTIGATING OFFICERS, AND
PROVIDING PENALTIES FOR VIOLATIONS THEREOF
Section 2. Rights of Persons Arrested, Detained or Under Custodial Investigation; Duties of Public Officers. –
(a) Any person arrested detained or under custodial investigation shall at all times be assisted by counsel.
(b) Any public officer or employee, or anyone acting under his order or his place, who arrests, detains or investigates any
person for the commission of an offense shall inform the latter, in a language known to and understood by him, of his
rights to remain silent and to have competent and independent counsel, preferably of his own choice, who shall at all
times be allowed to confer privately with the person arrested, detained or under custodial investigation. If such person
cannot afford the services of his own counsel, he must be provided with a competent and independent counsel by the
investigating officer.
lawphi1Ÿ
(c) The custodial investigation report shall be reduced to writing by the investigating officer, provided that before such
report is signed, or thumbmarked if the person arrested or detained does not know how to read and write, it shall be
read and adequately explained to him by his counsel or by the assisting counsel provided by the investigating officer
in the language or dialect known to such arrested or detained person, otherwise, such investigation report shall be
null and void and of no effect whatsoever.
(d) Any extrajudicial confession made by a person arrested, detained or under custodial investigation shall be in writing
and signed by such person in the presence of his counsel or in the latter's absence, upon a valid waiver, and in the
presence of any of the parents, elder brothers and sisters, his spouse, the municipal mayor, the municipal judge,
district school supervisor, or priest or minister of the gospel as chosen by him; otherwise, such extrajudicial
confession shall be inadmissible as evidence in any proceeding.
(e) Any waiver by a person arrested or detained under the provisions of Article 125 of the Revised Penal Code, or under
custodial investigation, shall be in writing and signed by such person in the presence of his counsel; otherwise the
waiver shall be null and void and of no effect.
(f) Any person arrested or detained or under custodial investigation shall be allowed visits by or conferences with any
member of his immediate family, or any medical doctor or priest or religious minister chosen by him or by any member
of his immediate family or by his counsel, or by any national non-governmental organization duly accredited by the
Commission on Human Rights of by any international non-governmental organization duly accredited by the Office of
the President. The person's &quot;immediate family&quot; shall include his or her spouse, fianc&eacute; or fianc&eacute;e, parent or child,
brother or sister, grandparent or grandchild, uncle or aunt, nephew or niece, and guardian or ward.
As used in this Act, &quot;custodial investigation&quot; shall include the practice of issuing an &quot;invitation&quot; to a person who is
investigated in connection with an offense he is suspected to have committed, without prejudice to the liability of the
&quot;inviting&quot; officer for any violation of law.
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BASIC PRINCIPLES ON THE RIGHT TO BAIL
Section 1. Bail defined. — Bail is the security given for the release of a person in custody of the law, furnished by him or a
bondsman, to guarantee his appearance before any court as required under the conditions hereinafter specified. Bail may
be given in the form of corporate surety, property bond, cash deposit, or recognizance. (1a)
1987 CONSTITUTION
ARTICLE 3 — BILL OF RIGHTS
Section 13. All persons, except those charged with offenses punishable by reclusion perpetua when evidence of guilt is
strong, shall, before conviction, be bailable by sufficient sureties, or be released on recognizance as may be provided by
law. The right to bail shall not be impaired even when the privilege of the writ of habeas corpus is suspended. Excessive
bail shall not be required.
RULE 119 — TRIAL
Section 14. Bail to secure appearance of material witness. — When the court is satisfied, upon proof or oath, that a
material witness will not testify when required, it may, upon motion of either party, order the witness to post bail in such
sum as may be deemed proper. Upon refusal to post bail, the court shall commit him to prison until he complies or is
legally discharged after his testimony has been taken. (6a)
RULE 110 — PROSECUTION OF OFFENSES
Section 14. Amendment or substitution. — XXXXXX
If it appears at any time before judgment that a mistake has been made in charging the proper offense, the court shall
dismiss the original complaint or information upon the filing of a new one charging the proper offense in accordance with
section 19, Rule 119, provided the accused shall not be placed in double jeopardy. The court may require the witnesses
to give bail for their appearance at the trial. (14a)
NATURE AND CONCEPT OF BAIL IN CRIMINAL PROCEEDINGS
‣
What is “Bail”?
‣
Bail is the security given for the release of a person in custody of the law, furnished by him or a bondsman, to
guarantee his appearance before any court as required under the conditions hereinafter specified
‣
Bail is a mode short of confinement which would, with reasonable certainty, insure the attendance of the accused at
his trial. It usually takes the form of a deposit of money or its equivalent of such attendance and which deposit is
forfeited upon failure to appear. The sole purpose of bail is to insure the attendance of the accused. It has neither
punitive nor revenue raising purpose.
‣
‣
‣
NOTE — Since bail is the security for the release of a person under custody of the law, it is evidence that it is not
intended to cover the civil liability of the accused in the same criminal case. However, the money deposited as bail
may be applied to the payment of fines and costs, while the excess, if any, shall be returned to the accused or to
whoever made the deposit.
What is the purpose of bail?
‣
It is a guarantee the appearance of a person before any court when so required. Bail acts as a reconciling mechanism
to accommodate both the accused’s interest in pretrial liberty and society’s interest in assuring the accused’s
presence at trial.
‣
It is not granted to prevent the accused form committing additional crimes. (Enrile vs Sandiganbayan 2015)
What is the purpose of the right to bail?
‣
The right is granted to honor the presumption of innocence until the guilt of the accused is proven beyond reasonable
doubt and to enable the accused to prepare his defense without being subject to punishment prior to conviction.
(Cortes v. Catral 1997)
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‣
What are the nature and characteristics of bail?
2. It does not only involve the right of the accused to temporary liberty, but likewise the right of the State To protect the
people and the peace of the community
3. It is a constitutional right
4. It is personal in nature
5. It is waivable
6. It springs from the Presumption of Innocence accorded every accused upon whom should not be inflicted
incarceration at the outset since after the trial he would be entitled to acquittal, unless his guilt be established beyond
reasonable doubt
7. It is not intended to cover the civil liability of the accused in the same criminal case
8. The money deposited may be considered not only as bail but it may be also applied in the payment of fines and cots
while the excess if any shall be returned to the accused or to whoever made the deposit
‣
When is bail available to the accused?
‣
When he is actually detained or under custody — Bail cannot be availed of by someone outside the custody of the
law. If a person is a fugitive, he may not apply for bail unless he gives himself up first so he may be placed under
custody of the law. A person applying for bail must be in the custody of the law or otherwise deprived of his liberty. An
application for admission to bail by one who is at large is premature.
‣
‣
‣
‣
RATIONALE — Bail is intended to obtain or secure one’s provisional liberty, the same cannot be posted before
custody over him is acquired by judicial authorities, either by his lawful arrest or voluntary surrender. The rational
behind this rule is to discourage and prevent the practice where the accused could just send another in his stead
to post his bail, without recognising the jurisdiction of the court by his personal appearance
In warrantless arrests immediate application for bail is premature — There must first be inquest proceedings
conducted, then bail may be availed of, if prosecutor requires detention.
‣
Remember Prosecutor after Inquest may order detention or realease the accused subject to preliminary
investigation
‣
BUT — Bail may be applied for by a person not yet charged in court, as soon as he is deprived of his liberty (after
inquest proceedings), even before a complain or information is filed against him. (Rule 114, Sec. 17[c]). It is also
available even before arraignment.
‣
NOTE — Bail is only allowed when the accused in in custody pursuant to a criminal case. BUT jurisprudence has
extended it to (1) extradition cases; and (2) deportation cases (Gov't of Hongkong v. Olalia 2007)
‣
The arraignment of an accused is not a prerequisite to the conduct of hearings on his petition for bail. A person is
allowed to petition for bail as soon as he is deprived of his liberty by virtue of his arrest or voluntary surrender. An
accused need not wait for his arraignment before filing a petition for bail. (Serapio vs Sandiganbayan 2003)
When is a person in custody of the law?
‣
One is under the custody of the law either when he has been arrested or has surrendered himself to the jurisdiction of
the court, as in the case where through counsel petitioner for bail who was confined in a hospital communicated his
submission to the jurisdiction of the court. (Paderanga v. CA 1995)
‣
Being in the custody of the law signifies restraint on the person. It is literally custody over the body of the accused. It
includes but is not limited to detention. (David vs Agway 2015)
Is the the concept of bail only available to the accused?
‣
NO. In the following cases,the court, in its discretion, may also require the posting of bail —
1. Material witnesses — While the rule is that bail does not apply to a person who is not in custody of the law, bail
dos secure the appearance of a material witness does not require prior custody of the law. The witness may be
ordered to post bail even if he is not in detention. It is only when he refuses to post bail that he will be detained.
(Rule 119, Sec.14)
2. Witnesses, in case there is a substitution of the information (Rule 110, Sec. 14)
‣
Are persons not yet charged in court, but are under the custody of the law, entitled to bail?
‣
YES. What entitles a person to bail is his being under the custody of the law. A person deprived of his liberty by virtue
of his arrest or voluntary surrender may apply for bail as soon as he is deprived of his liberty, even before a complaint
or information is filed against him. He need not wait for his arraignment before filing a petition for bail. He need not
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even wait for a formal complaint or information to be filed. (Ruiz vs Beldia) He may apply for bail with any court in the
province, city or municipality where he is held. (Rule 114, Sec. 17[c])
‣
‣
What are other important constitutional norms to observe in relation to Bail?
1.
The right to bail shall not be impaired even when the privilege of the writ of habeas corpus is suspended.
2.
Excessive bail shall not be required
‣
‣
SALVADOR — Since there’s no case yet, you should apply with the executive judge of the place.
NOTE — Obviously, the requirement of excessive bail can amount to a denial of bail.
Who furnishes the Bail?
1. Bail applicant himself; or
2. Bondsman
BAIL IN OTHER PROCEEDINGS
1. Military Proceedings — Bail NOT allowed
‣
SEE — Comendador vs Villa, G.R. No. 93177, August 2, 1991
‣
We find that the right to bail invoked by the private respondents in G.R. Nos. 95020 has traditionally not been
recognized and is not available in the military, as an exception to the general rule embodied in the Bill of Rights.
This much was suggested in Arula, where we observed that &quot;the right to a speedy trial is given more emphasis in
the military where the right to bail does not exist.
‣
The unique structure of the military should be enough reason to exempt military men from the constitutional
coverage on the right to bail. Aside from structural peculiarity, it is vital to note that mutinous soldiers operate
within the framework of democratic system, are allowed the fiduciary use of firearms by the government for the
discharge of their duties and responsibilities and are paid out of revenues collected from the people. All other
insurgent elements carry out their activities outside of and against the existing political system.
‣
National security considerations should also impress upon this Honorable Court that release on bail of
respondents constitutes a damaging precedent. Imagine a scenario of say 1,000 putschists roaming the streets of
the Metropolis on bail, or if the assailed July 25,1990 Order were sustained, on &quot;provisional&quot; bail. The sheer
number alone is already discomforting. But, the truly disquieting thought is that they could freely resume their
heinous activity which could very well result in the overthrow of duly constituted authorities, including this
Honorable Court, and replace the same with a system consonant with their own concept of government and
justice.
‣
The argument that denial from the military of the right to bail would violate the equal protection clause is not
acceptable. This guaranty requires equal treatment only of persons or things similarly situated and does not apply
where the subject of the treatment is substantially different from others. The accused officers can complain if they
are denied bail and other members of the military are not. But they cannot say they have been discriminated
against because they are not allowed the same right that is extended to civilians.
2. Administrative and Deportation Proceedings — Bail allowed but only discretionary
‣
Aliens in deportaiton proceedings have no inherent right to bail unless that right is granted expressly by law
‣
Sec. 37 (9e) of the Philippine Immigration Act of 1940 “ Any alien under arrest in a deportation proceeding may be
released under bond or under such other conditions as may be imposed by the Commissioner of Immigration”
‣
Bail is based on the discretion on the Commissioner of Immigration
3. Extradition Proceedings — Bail allowed
‣
SEE — Gov’t of HK vs Olalia, G.R. No. 153675, April 19, 2007
‣
Extradition proceedings are administrative in nature but it involves the deprivation of liberty on the part of the
potential extraditee
‣
State’s power to deprive an individual of his liberty is not necessarily limited to criminal proceedings.
‣
Extradition proceedings have basic elements of a criminal proceeding
‣
Jurisprudence has allowed the right of bail not only in criminal proceedings but also to administrative and
deportation proceedings,
‣
International law dictates that Philippine authorities are under obligation to make available to every person under
detention such remedies which safeguard their fundamental right to liberty, one of which is the right to bail.
Modern trend public international law is the primacy placed on the worth of the individual person and
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the sanctity of human rights. Based on the Universal Declaration on Human Rights and the Covenant on Civil and
Political Rights
FORMS OF BAIL
Section 1. Bail defined. — Bail is the security given for the release of a person in custody of the law, furnished by him or a
bondsman, to guarantee his appearance before any court as required under the conditions hereinafter specified. Bail may
be given in the form of corporate surety, property bond, cash deposit, or recognizance. (1a)
Section 10. Corporate surety. — Any domestic or foreign corporation, licensed as a surety in accordance with law and
currently authorized to act as such, may provide bail by a bond subscribed jointly by the accused and an officer of the
corporation duly authorized by its board of directors. (10a)
Section 11. Property bond, how posted. — A property bond is an undertaking constituted as lien on the real property
given as security for the amount of the bail. Within ten (10) days after the approval of the bond, the accused shall cause
the annotation of the lien on the certificate of title on file with the Register of Deeds if the land is registered, or if
unregistered, in the Registration Book on the space provided therefor, in the Registry of Deeds for the province or city
where the land lies, and on the corresponding tax declaration in the office of the provincial, city and municipal assessor
concerned.
Within the same period, the accused shall submit to the court his compliance and his failure to do so shall be sufficient
cause for the cancellation of the property bond and his re-arrest and detention. (11a)
Section 12. Qualifications of sureties in property bond. — The qualification of sureties in a property bond shall be as
follows:
(a) Each must be a resident owner of real estate within the Philippines;
(b) Where there is only one surety, his real estate must be worth at least the amount of the undertaking;
(c) If there are two or more sureties, each may justify in an amount less than that expressed in the undertaking but the
aggregate of the justified sums must be equivalent to the whole amount of bail demanded.
In all cases, every surety must be worth the amount specified in his own undertaking over and above all just debts,
obligations and properties exempt from execution. (12a)
Section 13. Justification of sureties. — Every surety shall justify by affidavit taken before the judge that he possesses
thequalifications prescribed in the preceding section. He shall describe the property given as security, stating the nature
of his title, its encumbrances, the number and amount of other bails entered into by him and still undischarged, and his
other liabilities. The court may examine the sureties upon oath concerning their sufficiency in such manner as it may
deem proper. No bail shall be approved unless the surety is qualified. (13a)
Section 14. Deposit of cash as bail. — The accused or any person acting in his behalf may deposit in cash with the
nearest collector or internal revenue or provincial, city, or municipal treasurer the amount of bail fixed by the court, or
recommended by the prosecutor who investigated or filed the case. Upon submission of a proper certificate of deposit
and a written undertaking showing compliance with the requirements of section 2 of this Rule, the accused shall be
discharged from custody. The money deposited shall be considered as bail and applied to the payment of fine and costs
while the excess, if any, shall be returned to the accused or to whoever made the deposit. (14a)
Section 15. Recognizance. — Whenever allowed by law or these Rules, the court may release a person in custody to his
own recognizance or that of a responsible person. (15a)
RA 6036 — AN ACT PROVIDING THAT BAIL SHALL NOT, WITH CERTAIN EXCEPTIONS, BE REQUIRED IN CASES OF
VIOLATIONS OF MUNICIPAL OR CITY ORDINANCES AND IN CRIMINAL OFFENSES WHEN THE PRESCRIBED
PENALTY FOR SUCH OFFENSES IS NOT HIGHER THAN ARRESTO MAYOR AND/OR A FINE OF TWO THOUSAND
PESOS OR BOTH.
Section 1. Any provision of existing law to the contrary notwithstanding, bail shall not be required of a person charged
with violation of a municipal or city ordinance, a light felony and/or a criminal offense the prescribed penalty for which is
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not higher than six months imprisonment and/or a fine of two thousand pesos, or both, where said person has
established to the satisfaction of the court or any other appropriate authority hearing his case that he is unable to post
the required cash or bail bond, except in the following cases:
(a) When he is caught committing the offense in flagranti;
(b) When he confesses to the commission of the offense unless the confession is later repudiated by him in a sworn
statement or in open court as having been extracted through force or intimidation;
(c) When he is found to have previously escaped from legal confinement, evaded sentence, or jumped bail;
(d) When he is found to have previously violated the provisions of Section 2 hereof;
(e) When he is found to be a recidivist or a habitual delinquent or has been previously convicted for an offense to which
the law or ordinance attaches an equal or greater penalty or for two or more offenses to which it attaches a lighter
penalty;
(f) When he commits the offense while on parole or under conditional pardon; and
(g) When the accused has previously been pardoned by the municipal or city mayor for violation of municipal or city
ordinance for at least two times.
Section 2. Instead of bail, the person charged with any offense contemplated by Section 1 hereof shall be required to
sign in the presence of two witnesses of good standing in the community a sworn statement binding himself, pending
final decision of his case, to report to the Clerk of the Court hearing his case periodically every two weeks. The Court
may, in its discretion and with the consent of the person charged, require further that he be placed under the custody and
subject to the authority of a responsible citizen in the community who may be willing to accept the responsibility. In such
a case the affidavit herein mentioned shall include a statement of the person charged that he binds himself to accept the
authority of the citizen so appointed by the Court. The Clerk of Court shall immediately report the presence of the
accused person to the Court. Except when his failure to report is for justifiable reasons including circumstances beyond
his control to be determined by the Court, any violation of this sworn statement shall justify the Court to order his
immediate arrest unless he files bail in the amount forthwith fixed by the Court.
PD 968 — ESTABLISHING A PROBATION SYSTEM, APPROPRIATING FUNDS THEREFOR AND FOR OTHER
PURPOSES
Section 7. Period for Submission of Investigation Report. The probation officer shall submit to the court the investigation
report on a defendant not later than sixty days from receipt of the order of said court to conduct the investigation. The
court shall resolve the petition for probation not later than five days after receipt of said report.
Pending submission of the investigation report and the resolution of the petition, the defendant may be allowed on
temporary liberty under his bail filed in the criminal case; Provided, That, in case where no bail was filed or that the
defendant is incapable of filing one, the court may allow the release of the defendant on recognizance the custody of a
responsible member of the community who shall guarantee his appearance whenever required by the court.
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
SECTION 5. Release After Service of Minimum Imposable Penalty. — The accused who has been detained for a period at
least equal to the minimum of the penalty for the offense charged against him shall be ordered released, motu proprio or
on motion and after notice and hearing, on his own recognizance without prejudice to the continuation of the proceedings
against him. [Sec. 16, Rule 114 of the Rules of Court and Sec. 5 (b) of R.A. 10389]
FORMS OF BAIL
1. Corporate Surety
2. Property Bond
3. Cash Deposit
4. Recognizance
FORMS OF BAIL
1. CORPORATE SURETY (RULE 114, SEC. 10)
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‣
RULE 114: BAIL
Any domestic or foreign corporation, licensed as a surety in accordance with law and currently authorized to act as
such, may provide bail by a bond subscribed jointly by the accused and an officer of the corporation duly authorized
by its board of directors.
‣
Bond issued by a surety company, accredited by the SC
‣
Accused pays the premium which he doesn’t get back if acquitted
2. PROPERTY BOND (RULE 114, SEC. 11)
‣
Property is a security
‣
To annotate, register the lien within 10 days from approval of the bond
‣
A property bond is an undertaking constituted as lien on the real property given as security for the amount of the bail.
Within ten (10) days after the approval of the bond, the accused shall cause the annotation of the lien on the
certificate of title on file with the Registry of Deeds if the land is registered, or if unregistered, in the Registration Book
on the space provided therefor, in the Registry of Deeds for the province or city where the land lies, and on the
corresponding tax declaration in the office of the provincial, city and municipal assessor concerned.
‣
‣
Within 10 days after the performance of the above acts, the accused shall submit to the court his compliance and
his failure to do so shall be sufficient cause for the cancellation of the property bond and his re-arrest and
detention
Qualifications of Sureties in Property Bond —
a. Each must be a resident owner of real estate
b. His net worth should be sufficient to covert the amount of bail, observing the following rules —
i.
Where there is only one surety, his real estate must be worth at least the amount of the undertaking
ii.
If there are two or more sureties, each may justify in an amount less than that expressed in the undertaking
but the aggregate of the justified sums must be equivalent to the whole amount of the bail demanded.
iii. In all cases, every surety must be worth the amount specified in his own undertaking over and above all just
debts, obligations and properties exempt from execution.
3. CASH DEPOSIT (RULE 114, SEC. 14)
‣
The accused or any person acting in his behalf may deposit in cash with either the —
a. Nearest collector of internal revenue
b. Provincial, city, or municipal treasurer
c. Clerk of court where the case is pending
‣
Can the judge receive the cash deposit?
‣
NO. The deposit must be made with the persons enumerated in the rule. A judge is not authorized to receive the
deposit of cash as bail nor should such cash be kept in his office—a judge is guilty of gross misconduct for having
abused her judicial authority when she personally accepted the cash bond of an accused. (Lachica vs Tormis 2005)
‣
Upon submission of a proper certificate of deposit and a written undertaking showing compliance with the
requirements of section 2 of this Rule, the accused shall be discharged from custody.
‣
The money deposited shall be considered as bail and applied to the payment of fine and costs while the excess, if
any, shall be returned to the accused or to whoever made the deposit.
4. RECOGNIZANCE (RULE 114, SEC. 15)
‣
This is an obligation of record entered into before the court duly authorised to take it, with the condition to do some
particular act, the most usual condition in criminal cases being the appearance of the accused for trial.
‣
Simply, it is a promise to appear
‣
The court may release a person in custody on (1) his own recognizance or (2) that of a responsible person
‣
Release on recognizance may be ordered by the court in the following cases —
a. When the offense charged is for violation of an ordinance, a light felony, or a criminal offense, the imposable
penalty of which does not exceed 6 months impriosnment and/or P2,000 fine, under the circumstances provided
in RA 6036
b. Where a person has been in custody for a period equal to or more than the minimum of the imposable principal
penalty, without application of the Indeterminate Sentence Law or any modifying circumstance, in which case, the
court may allow his release on his own recognizance, or on a reduced bail, at the discretion of the court. (Rule 114,
Sec. 16)
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c. Where the accused has applied for probation, pending the finality of the judgement, but no bail was filed or the
accused is incapable of filing one. (PD 968, Sec. 7; Rule 114, Sec. 24)
d. In case of a youthful offender held for physical and mental examination, trial, or appeal, if he is unable to furnish
bail and under circumstances envisaged in the juvenile and justice act. (Espiritu vs Jovellanos)
e. In summary procedure, when the accused has been arrested for failure to appear when required. His release shall
be either on bail or on recognizance by a responsible citizen acceptable to the court. (Rule on Summary
Procedure, Sec. 16)
‣
NOTE — In this case, the release of the accused cannot be effected on his own recognizance
CONDITIONS OF BAIL
Section 2. Conditions of the bail; requirements. — All kinds of bail are subject to the following conditions:
(a) The undertaking shall be effective upon approval, and unless cancelled, shall remain in force at all stages of the case
until promulgation of the judgment of the Regional Trial Court, irrespective of whether the case was originally filed in
or appealed to it;
(b) The accused shall appear before the proper court whenever required by the court of these Rules;
(c) The failure of the accused to appear at the trial without justification and despite due notice shall be deemed a waiver
of his right to be present thereat. In such case, the trial may proceed in absentia; and
(d) The bondsman shall surrender the accused to the court for execution of the final judgment.
The original papers shall state the full name and address of the accused, the amount of the undertaking and the
conditions herein required. Photographs (passport size) taken within the last six (6) months showing the face, left and
right profiles of the accused must be attached to the bail. (2a)
Section 23. Arrest of accused out on bail. —XXXXX
An accused released on bail may be re-arrested without the necessity of a warrant if he attempts to depart from the
Philippines without permission of the court where the case is pending. (23a)
‣
Does a person admitted to bail necessarily have the right to leave the Philippines?
‣
NO. A court, as a necessary consequence of the nature of a bail bond, may prevent a person admitted to bail from
leaving the country. A bail bond is intended to make a person available any time he is needed by the court. (Manotoc,
Jr. vs CA 1986)
DURATION AND EFFECTIVITY OF THE BAIL
Section 2. Conditions of the bail; requirements. — All kinds of bail are subject to the following conditions:
(a) The undertaking shall be effective upon approval, and unless cancelled, shall remain in force at all stages of the case
until promulgation of the judgment of the Regional Trial Court, irrespective of whether the case was originally filed in
or appealed to it; XXXXXX
‣
Is the bail still effective during the pendency of an appeal?
‣
NO. The bail bond posted by the accused can only be used during the 15-day period to appeal and not during the
period of the appeal. Bail is effective and remains in force at all stages of the case until promulgation of the judgment
of the Regional Trial Court, irrespective of whether the case was originally filed in or appealed to it. This rule is a
departure from the old rules which provided that bail shall be effective and remain in force at all stages of the case
until its full determination, and thus effective even during the period of appeal. For the accused to continue his
provisional liberty on the same bail bond, the consent of the bondsman is necessary. (Maguddatu vs CA)
CONSEQUENCES OF BAIL
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Section 3. No release or transfer except on court order or bail. — No person under detention by legal process shall be
released or transferred except upon order of the court or when he is admitted to bail. (3a)
Section 19. Release on bail. — The accused must be discharged upon approval of the bail by the judge with whom it was
filed in accordance with section 17 of this Rule.
Whenever bail is filed with a court other than where the case is pending, the judge who accepted the bail shall forward it,
together with the order of release and other supporting papers, to the court where the case is pending, which may, for
good reason, require a different one to be filed. (19a)
AVAILABILITY AND NON-AVAILABILITY OF BAIL
Section 16. Bail, when not required; reduced bail or recognizance. — No bail shall be required when the law or these
Rules so provide.
When a person has been in custody for a period equal to or more than the possible maximum imprisonment prescribe for
the offense charged, he shall be released immediately, without prejudice to the continuation of the trial or the proceedings
on appeal. If the maximum penalty to which the accused may be sentenced is destierro, he shall be released after thirty
(30) days of preventive imprisonment.
A person in custody for a period equal to or more than the minimum of the principal penalty prescribed for the offense
charged, without application of the Indeterminate Sentence Law or any modifying circumstance, shall be released on a
reduced bail or on his own recognizance, at the discretion of the court. (16a)
Section 4. Bail, a matter of right; exception. — All persons in custody shall be admitted to bail as a matter of right, with
sufficient sureties, or released on recognize as prescribed by law or this Rule
(a) before or after conviction by the Metropolitan Trial Court, Municipal Trial Court, Municipal Trial Court in Cities, or
Municipal Circuit Trial Court, and
(b) before conviction by the Regional Trial Court of an offense not punishable by death, reclusion perpetua, or life
imprisonment. (4a)
Section 5. Bail, when discretionary. — Upon conviction by the Regional Trial Court of an offense not punishable by death,
reclusion perpetua, or life imprisonment, admission to bail is discretionary. The application for bail may be filed and acted
upon by the trial court despite the filing of a notice of appeal, provided it has not transmitted the original record to the
appellate court. However, if the decision of the trial court convicting the accused changed the nature of the offense from
non-bailable to bailable, the application for bail can only be filed with and resolved by the appellate court.
Should the court grant the application, the accused may be allowed to continue on provisional liberty during the
pendency of the appeal under the same bail subject to the consent of the bondsman.
If the penalty imposed by the trial court is imprisonment exceeding six (6) years, the accused shall be denied bail, or his
bail shall be cancelled upon a showing by the prosecution, with notice to the accused, of the following or other similar
circumstances:
(a) That he is a recidivist, quasi-recidivist, or habitual delinquent, or has committed the crime aggravated by the
circumstance of reiteration;
(b) That he has previously escaped from legal confinement, evaded sentence, or violated the conditions of his bail
without valid justification;
(c) That he committed the offense while under probation, parole, or conditional pardon;
(d) That the circumstances of his case indicate the probability of flight if released on bail; or(e) That there is undue risk
that he may commit another crime during the pendency of the appeal.
The appellate court may, motu proprio or on motion of any party, review the resolution of the Regional Trial Court after
notice to the adverse party in either case. (5a)
Section 6. Capital offense defined. — A capital offense is an offense which, under the law existing at the time of its
commission and of the application for admission to bail, may be punished with death. (6a)
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Section 7. Capital offense of an offense punishable by reclusion perpetua or life imprisonment, not bailable. — No person
charged with a capital offense, or an offense punishable by reclusion perpetua or life imprisonment, shall be admitted to
bail when evidence of guilt is strong, regardless of the stage of the criminal prosecution. (7a)
Section 24. No bail after final judgment; exception. — No bail shall be allowed after the judgment of conviction has
become final. If before such finality, the accused has applies for probation, he may be allowed temporary liberty under his
bail. When no bail was filed or the accused is incapable of filing one, the court may allow his release on recognizance to
the custody of a responsible member of the community. In no case shall bail be allowed after the accused has
commenced to serve sentence. (24a)
A.M. NO. 02-6-07-SB (August 28, 2002) — REVISED INTERNAL RULES OF THE SANDIGANBAYAN
RULE VI — BAIL
Section 1. How Amount Fixed; Approval. - The amount of bail to be posted in cases of bailable offenses shall be fixed by
the Chairman of the Division to which they are assigned or any Justice of the Division acting in his behalf. Such bail may
be approved by any Justice of the Division to where the case is assigned or in their absence, by any Justice of the
Sandiganbayan. The approved bail shall be immediately submitted to the members of the Division for confirmation.
Where none of the Justices of the Sandiganbayan is available or where the accused is arrested, detained or otherwise
placed in custody outside the Metro Manila area, Sections 17 and 19, Rule 114 of the Rules of Criminal Procedure shall
apply.
AVAILABILITY OF BAIL
‣
‣
Bail is either —
1.
Not required — when the accused may be released even without posting bail
2.
A matter of right — the court cannot deny bail, he only has discretion as to the amount of bail
3.
A matter of discretion — the grant of bail depends on the discretion of the court
4.
Not allowed — the court cannot grant bail
The availability of bail depends on the following factors —
1.
Penalty prescribed
2.
Stage of the criminal proceedings
3.
Other circumstances (such as if the accused is a repeat offender, flight risk, etc.)
‣
NOTE — In determining whether an offense is punishable by reclusion perpetua or life imprisonment, what is taken
into account is the prescribed penalty not the imposable penalty. (People vs Valdez 2015)
AVAILABILITY OF BAIL (EXPOUNDED)
1.
BAIL NOT REQUIRED (RULE 114, SEC. 16)
If accused has already served the maximum possible sentence under preventive imprisonment — he should be
released from custody without bail BUT also without prejudice to the continuation of the trial or the proceedings on
appeal.
‣
2.
2.
‣
NOTE — If the maximum penalty to which the accused may be sentenced is destierro — he shall be released after
thirty (30) days of preventive imprisonment.
‣
BUT — If accused has already served minimum penalty without considering the indeterminate sentence law — he
can be released under a reduced bail or on his own recognizance.
BAIL AS A MATTER OF RIGHT
a.
Before or after conviction by the MTC
b.
Before conviction by the RTC/SB of an offense NOT punishable by death, reclusion perpetua, or life imprisonment
BAIL AS A MATTER OF DISCRETION (OF THE COURT)
a.
Before conviction by the RTC/SB of an offense punishable by death, reclusion perpetua, or life imprisonment
‣
In this case, the grant of bail to an accused charged with an offense of death, RP, or life imprisonment is
discretionary on the part of the court in the sense that it is no longer a matter of right yet dependent on whether or
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not evidence of guilt is strong. In this way, there is a judicial determination whether or not the accused should be
granted bail. If evidence of guilt is not strong, accused will be granted bail.
‣
BUT — even if the capital offense charged is bailable because the evidence of guilt is not strong, the right to bail
may be justifiably denied if the probability of escape is great
b.
After conviction by the RTC/SB of an offense punishable by imprisonment NOT exceeding 6 years but the
conviction is appealed and is pending such appeal (conviction not yet final)
c.
After conviction by the RTC/SB of an offense punishable by imprisonment exceeding 6 years, provided —
i.
The conviction is appealed and is pending such appeal (conviction not yet final)
ii.
The offense NOT punishable by death, RP, or life imprisonment
iii.
NONE of the following are present —
(1) Accused is a repeat offender — Recidivism, quasi-recidivism, habitual delinquent, reiteracion
(2) Accused has previously escaped from legal confinement, evaded sentence, violated the conditions of his bail
without justification
(3) Committed the offense while under probation, parole, or conditional pardon
(4) Accused is a flight risk — Circumstances of the case indicate the probability of flight if released on bail
(5) There is undue risk that he may commit another crime during the pendency of the appeal
‣
3.
NOTE — Even if none of these circumstances are present, the court has the judicial discretion whether to grant
or deny bail. It may be denied even if the bail-negating circumstances are absent. Thus, a finding that none of
these 5 circumstances are present will not automatically result in the grant of bail. (Leviste vs CA; Enrile vs
Sandiganbayan 2015)
BAIL NOT ALLOWED (RULE 114, SEC. 7, 24)
a.
Before or after conviction by the RTC/SB of an offense punishable by death, reclusion perpetua or life
imprisonment AND the evidence of guilt is strong (Rule 114, Sec. 7)
‣
This rule applies regardless of the stage of the criminal prosecution
‣
NOTE — If there already has been conviction involving capital offenses, then it can be said that evidence of guilt is
strong. (People vs Nitcha)
b. After conviction by final judgment or when the accused has commenced to serve sentence (Rule 114, Sec. 24)
‣
This means that the conviction has already attained finality by the failure to appeal or the exhaustion of appeals.
‣
EXCEPT — If prior to conviction, the accused applies for probation, he can continue on original bail if one has
been given, if not, then he can apply for bail. Also if he cannot avail of bail because of his financial incapacity, he
can be released on recognizance. (Rule 114, Sec. 24, Rules of Criminal Procedure, Rules of Court)
‣
c.
Remember, probation means the accused waives his right to appeal because in effect he pleads guilty.
After conviction by the RTC/SB of an offense punishable by imprisonment exceeding 6 years BUT is NOT
punishable by death, reclusion perpetua or life imprisonment, which is appealed, AND ANY of the following
circumstances are present —
i.
Accused is a repeat offender — Recidivism, Quasi-recidivism, habitual delinquent, reiteracion
ii.
Accused has previously escaped from legal confinement, evaded sentence, violated the conditions of his bail
without justification
iii. Committed the offense while under probation, parole, or conditional pardon
iv. Accused is a flight risk — Circumstances of the case indicate the probability of flight if released on bail
v.
There is undue risk that he may commit another crime during the pendency of the appeal
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BAIL NOT REQUIRED
1. If accused has
already served the
maximum possible
sentence under
preventive
imprisonment
BAIL AS A MATTER
OF RIGHT
1.
Before or after
conviction by the
MTC
2.
Before conviction
by the RTC/SB of
an offense NOT
punishable by
death, reclusion
perpetua, or life
imprisonment
BAIL AS A MATTER OF
DISCRETION
1. Before conviction by the
RTC/SB of an offense
punishable by death,
reclusion perpetua, or life
imprisonment
2. After conviction by the
RTC/SB of an offense
punishable by
imprisonment NOT
exceeding 6 years but the
conviction is appealed
3. After conviction by the
RTC/SB of an offense
punishable by
imprisonment exceeding 6
years, provided —
a.
The conviction is
appealed and is
pending such appeal
(conviction not yet
final)
b.
The offense NOT
Punishable by death,
RP, or life
imprisonment
c.
NONE of the bailnegating
circumstances in Rule
114, Sec. 5 are
present
BAIL NOT ALLOWED
1. Before or after conviction by
the RTC/SB of an offense
punishable by death,
reclusion perpetua or life
imprisonment AND the
evidence of guilt is strong
2. After conviction by final
judgment or when the
accused has commenced to
serve sentence
3. After conviction by the RTC/
SB which is appealed AND
the offense is punishable by
imprisonment exceeding 6
years but is NOT punishable
by death, reclusion
perpetua or life
imprisonment, AND ANY of
the bail-negating
circumstances in Rule 114,
Sec. 5 are present
HOW TO DETERMINE THE PENALTY IS CAPITAL IN NATURE
‣
A capital offense is an offense which may be punished with death under the law existing at —
1. At the time of its commission, AND
2. At the time of application for admission to bail,
‣
NOTE — It is clear from the Rules of Court that the capital nature of an offense is determined by the PENALTY
PRESCRIBED by law and NOT the penalty to be actually imposed
JURISPRUDENCE ON THE GRANT OF BAIL
‣
Leviste vs CA (2010)
‣
The third paragraph of Section 5, Rule 114 applies to two scenarios where the penalty imposed on the appellant
applying for bail is imprisonment exceeding six years. The first scenario deals with the circumstances enumerated in
the said paragraph (namely, recidivism, quasi recidivism, habitual delinquency or commission of the crime aggravated
by the circumstance of reiteration; previous escape from legal confinement, evasion of sentence or violation of the
conditions of his bail without a valid justification; commission of the offense while under probation, parole or
conditional pardon; circumstances indicating the probability of flight if released on bail; undue risk of committing
another crime during the pendency of the appeal; or other similar circumstances) not present. The second scenario
contemplates the existence of at least one of the said circumstances.
‣
After conviction by the Regional Trial Court wherein a penalty of imprisonment exceeding 6 years but not more than 20
years is imposed, and not one of the circumstances stated in Sec. 5 or any other similar circumstance is present and
proved, bail is a matter of discretion (Sec. 5); After conviction by the Regional Trial Court imposing a penalty of
imprisonment exceeding 6 years but not more than 20 years, and any of the circumstances stated in Sec. 5 or any
other similar circumstance is present and proved, no bail shall be granted by said court (Sec. 5)
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‣
What does judicial discretion mean, in the context of bail as a matter of discretion?
‣
The judicial discretion granted to the proper court (the Court of Appeals in this case) to rule on applications for bail
pending appeal must necessarily involve the exercise of judgment on the part of the court. The court must be
allowed reasonable latitude to express its own view of the case, its appreciation of the facts and its understanding
of the applicable law on the matter. In view of the grave caution required of it, the court should consider whether or
not, under all circumstances, the accused will be present to abide by his punishment if his conviction is affirmed. It
should also give due regard to any other pertinent matters beyond the record of the particular case, such as the
record, character and reputation of the applicant, among other things. More importantly, the discretion to
determine allowance or disallowance of bail pending appeal necessarily includes, at the very least, an initial
determination that the appeal is not frivolous but raises a substantial question of law or fact which must be
determined by the appellate court.
REMEDY OF THE ACCUSED WHEN BAIL IS DENIED OR CANCELLED
‣
The remedy of the accused from the order of the court denying an application for bail is to file a petition for certiorari
under Rule 65 if the court committed a grave abuse of its discretion amounting to excess or lack of jurisdiction in the
issuance of said order.
‣
The accused may file a petition for mandamus to compel the grant of bail which is a matter of right.
‣
‣
NOTE — When bail is matter of right, it cannot be denied. The probability that the accused will escape or not appear
in the trial is not a ground for denial of the right to bail. It is, however, a reason for the court to increase the bail bond
to assure his appearance. (San Miguel vs Maceda)
After conviction by RTC —
‣
In this case, the appellate court may, motu proprio or on motion of any party, review the resolution of the Regional Trial
Court after notice to the adverse party in either case. (Rule 114, Sec. 5)
‣
Thus, the appropriate remedy against the trial court’s order cancelling the bail is by filing with the Court of Appeals a
motion to review the said order in the same regular appeal proceedings which the appellant himself initiated, such
motion being an incident to his appeal. The filing of a separate petition for certiorari before the appellate court is
proscribed and contravenes the rule against multiplicity of suits and constitutes forum shopping. (Chua vs CA)
BURDEN OF PROOF IN APPLYING FOR BAIL
Section 8. Burden of proof in bail application. — At the hearing of an application for bail filed by a person who is in
custody for the commission of an offense punishable by death, reclusion perpetua, or life imprisonment, the prosecution
has the burden of showing that evidence of guilt is strong. The evidence presented during the bail hearing shall be
considered automatically reproduced at the trial, but upon motion of either party, the court may recall any witness for
additional examination unless the latter is dead, outside the Philippines, or otherwise unable to testify. (8a)
Section 18. Notice of application to prosecutor. — In the application for bail under section 8 of this Rule, the court must
give reasonable notice of the hearing to the prosecutor or require him to submit his recommendation. (18a)
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
SECTION 6. Bail in Offenses Punishable by Death, Reclusion Perpetua or Life Imprisonment. —
a) The hearing of the accused's motion for bail in offenses punishable by death, reclusion perpetua or life imprisonment
shall be summary, with the prosecution bearing the burden of showing that the evidence of guilt is strong. The
accused may at his option, if he wants the court to consider his evidence as well, submit in support of his motion the
affidavits of his witnesses attesting to his innocence.
b) At the hearing of the accused's motion for bail, the prosecution shall present its witnesses with the option of
examining them on direct or adopting the affidavits they executed during the preliminary investigation as their direct
testimonies.
c) The court shall examine the witnesses on their direct testimonies or affidavits to ascertain if the evidence of guilt of
the accused is strong. The court's questions need not follow any particular order and may shift from one witness to
another. The court shall then allow counsels from both sides to examine the witnesses as well. The court shall
afterwards hear the oral arguments of the parties on whether or not the evidence of guilt is strong.
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d) Within forty-eight (48) hours after hearing, the court shall issue an order containing a brief summary of the evidence
adduced before it, followed by its conclusion of whether or not the evidence of guilt is strong. Such conclusion shall
not be regarded as a pre-judgment on the merits of the case that is to be determined only after a full-blown trial.
SECTION 7. Frivolous Complaints Against Judges. — A party or a lawyer who is guilty of filing a frivolous administrative
complaint or a petition for inhibition against a judge arising from the latter's action on the application for bail may be
appropriately sanctioned.
HEARING IN THE APPLICATION FOR BAIL
‣
‣
RULE — A HEARING IN THE APPLICATION FOR BAIL IS ALWAYS MANDATORY AND THE PROSECUTION MUST ALWAYS BE
NOTIFIED, REGARDLESS OF WHETHER BAIL IS A MATTER OF RIGHT OR DISCRETION.
‣
Usually the hearing is summary because the process must be expeditious because the accused is detained
‣
Prosecution should always be given opportunity to be heard
‣
Evidence in bail hearing are automatically reproduced at the trial
‣
A hearing is mandatory in granting bail whether it is a matter of right or discretion; After hearing, the court’s order
granting or refusing bail must contain a summary of the evidence for the prosecution and based thereon, the judge
should then formulate his own conclusion as to whether the evidence so presented is strong enough as to indicate the
guilt of the accused. A hearing is required even when the prosecution refuses to adduce evidence or fails to interpose
an objection to the motion for bail. (Domingo vs Pagayatan 2003)
‣
SALVADOR — But in practice, if bail is a matter of right, there is no more hearing because prosecution already has a
bail recommended in the information. Thus, it is only when bail is discretionary where a hearing is conducted. In
practice, there is no hearing for bail as a matter of right unless there is an issue with regard to the amount of bail.
What if the prosecution does not object to the grant of bail even as a matter of discretion, is a hearing still
required?
‣
YES. Hearing is mandatory despite the prosecution’s refusal to adduce evidence in opposition to the application to
grant and fix bail or when the prosecution chooses to just file a comment. The fact that the prosecution interposed no
objection tot eh application for bail by the accused does not relieve the judge of the duty to set the motion or bail for
hearing (Serapio vs Sandiganbayan 2003)
RULES IN AN APPLICATION FOR BAIL
‣
The judge is entrusted to observe the following duties —
1. Notify the prosecutor of the hearing for the application of bail or require him to submit a recommendation
2. Where bail is a matter of discretion, conduct a hearing for the application for bail, regardless of whether or not the
prosecutor presents evidence
3. Decide whether the guilt of the accused is strong based on the summary evidence of the prosecution
4. If the guilt of the accused is not strong, discharge the accused upon approval of the bail bond. (Mabutas vs Perello
2005)
FACTORS TO CONSIDER IN FIXING THE AMOUNT OF BAIL, SUBSEQUENT INCREASE OR
REDUCTION
Section 9. Amount of bail; guidelines. — The judge who issued the warrant or granted the application shall fix a
reasonable amount of bail considering primarily, but not limited to, the following factors:
(a) Financial ability of the accused to give bail;
(b) Nature and circumstances of the offense;
(c) Penalty for the offense charged;
(d) Character and reputation of the accused;
(e) Age and health of the accused;
(f) Weight of the evidence against the accused;
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(g) Probability of the accused appearing at the trial;
(h) Forfeiture of other bail;
(i) The fact that the accused was a fugitive from justice when arrested; and
(j) Pendency of other cases where the accused is on bail.
Excessive bail shall not be required (9a)
Section 20. Increase or reduction of bail. — After the accused is admitted to bail, the court may, upon good cause, either
increase or reduce its amount. When increased, the accused may be committed to custody if he does not give bail in the
increased amount within a reasonable period. An accused held to answer a criminal charge, who is released without bail
upon filing of the complaint or information, may, at any subsequent stage of the proceedings and whenever a strong
showing of guilt appears to the court, be required to give bail in the amount fixed, or in lieu thereof, committed to
custody. (20a)
1987 CONSTITUTION
ARTICLE 3 — BILL OF RIGHTS
Section 13. XXXXXX Excessive bail shall not be required.
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
SECTION 1. Duty of the Court to Fix the Appropriate Bail. — (a) The court shall, after finding sufficient cause to hold the
accused for trial, fix the amount of bail that the latter may post for his provisional release, taking into account the public
prosecutor's recommendation and any relevant data that the court may find from the criminal information and the
supporting documents submitted with it, regarding the following:
(1) Financial ability of the accused to give bail;
(2) Nature and circumstances of the offense;
(3) Penalty for the offense charged;
(4) Character and reputation of the accused;
(5) Age and health of the accused;
(6) Weight of the evidence against the accused;
(7) Probability of the accused appearing in trial;
(8) Forfeiture of other bonds;
(9) Fact that accused was a fugitive from justice when arrested; and
(10) Pendency of cases in which the accused is under bond.
The Department of Justice's Bail Bond Guide shall be considered but shall not be controlling. In no case shall the court
require excessive bail.
SECTION 2. Fixing of the Amount of Bail. — Pending the raffle of the case to a regular branch of the court, the accused
may move for the fixing of the amount of bail, in which event, the Executive Judge shall cause the immediate raffle of the
case for assignment and the hearing of the motion.
SECTION 3. When Amount of Bail may be Reduced. — If the accused does not have the financial ability to post the
amount of bail that the court initially fixed, he may move for its reduction, submitting for that purpose such documents or
affidavits as may warrant the reduction he seeks. The hearing of this motion shall enjoy priority in the hearing of cases.
SECTION 4. Order Fixing the Amount of Bail Inappealable. — The order fixing the amount of the bail shall not be subject
to appeal.
‣
The amount of bail should be high enough to assure the presence of the accused when so required, but it should be no
higher than is reasonably calculated to fulfil this purpose. (Enrile vs Sandiganbayan 2015)
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RULE 114: BAIL
RIANO — This means that where the right to bail exists, it should not be rendered nugatory by requiring a sum that is
excessive, otherwise, the right to bail becomes meaningless.
In fixing bail, the amount should be high enough to assure the presence of the accused when such presence is required
but no higher than is reasonable calculated to fulfil this purpose. Another principle to considered is the good of the public
as well as the rights of the accused. The inability of the accused to secure bail in a certain amount is not solely to be
considered and this fact does not by itself make bail excessive. When an accused has no means to bail himself out, any
amount fixed, no matter how small would into the category of excessive bail. At the bottom, the principal factor
considered is the probability of the appearance of the accused, or of his flight to avoid punishment. (Villasenor vs Abano)
MOTION TO INCREASE OR REDUCE BAIL
‣
Ever after the accused is admitted to bail, the amount of bail may either be increased or reduced by the court upon good
cause.
‣
In case of an increase, the amount must be given within a reasonable period if the accused wants to avoid being taken
into custody.
BAIL FOR ACCUSED ORIGINALLY RELEASED WITHOUT BAIL
‣
An accused held to answer a criminal charge, who is released without bail upon filing of the complaint or information,
may, at any subsequent stage of the proceedings and whenever a strong showing of guilt appears to the court, be
required to give bail in the amount fixed, or in lieu thereof, committed to custody.
WHERE BAIL IS FILED
Section 17. Bail, where filed. —
(a) Bail in the amount fixed may be filed with the court where the case is pending, or in the absence or unavailability of
the judge thereof, with any regional trial judge, metropolitan trial judge, municipal trial judge, or municipal circuit trial
judge in the province, city, or municipality. If the accused is arrested in a province, city, or municipality other than
where the case is pending, bail may also be filed with any regional trial court of said place, or if no judge thereof is
available, with any metropolitan trial judge, municipal trial judge, or municipal circuit trial judge therein.
(b) Where the grant of bail is a matter of discretion, or the accused seeks to be released on recognizance, the application
may only be filed in the court where the case is pending, whether on preliminary investigation, trial, or on appeal.
(c) Any person in custody who is not yet charged in court may apply for bail with any court in the province, city, or
municipality where he is held. (17a)
Section 19. Release on bail. — The accused must be discharged upon approval of the bail by the judge with whom it was
filed in accordance with section 17 of this Rule.
Whenever bail is filed with a court other than where the case is pending, the judge who accepted the bail shall forward it,
together with the order of release and other supporting papers, to the court where the case is pending, which may, for
good reason, require a different one to be filed. (19a)
Section 5. Bail, when discretionary. — Upon conviction by the Regional Trial Court of an offense not punishable by death,
reclusion perpetua, or life imprisonment, admission to bail is discretionary. The application for bail may be filed and acted
upon by the trial court despite the filing of a notice of appeal, provided it has not transmitted the original record to the
appellate court. However, if the decision of the trial court convicting the accused changed the nature of the offense from
non-bailable to bailable, the application for bail can only be filed with and resolved by the appellate court.
Should the court grant the application, the accused may be allowed to continue on provisional liberty during the
pendency of the appeal under the same bail subject to the consent of the bondsman.
RULE 120 — JUDGMENT
Section 6. Promulgation of judgment. — XXXXX if the decision of the trial court convicting the accused changed the
nature of the offense from non- bailable to bailable, the application for bail can only be filed and resolved by the appellate
court.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
129 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
RULE 114: BAIL
WHERE TO APPLY FOR BAIL (SEC. 17)
1. Bail as a matter of right
a. Place of arrest and where case is pending are the SAME — apply for bail ONLY in the court where the action is
pending
‣
EXCEPT — If the judge of the court where the case is pending is absent or unavailable, accused can apply in other
RTC and MTC branch of the same place.
‣
There must be a certification from the clerk of court that the judge is absent or unavailable
b. Place of arrest and where case is pending are DIFFERENT — apply for bail in either —
i.
The place where case is pending; or
ii.
Any RTC of place of arrest
‣
EXCEPT — In the following cases —
i.
If the judge of the court where the case is pending is absent or unavailable — accused can apply in other
RTC and MTC branch of the same place
ii.
If no RTC judge is available in the place of arrest — then any MTC judge in the place of arrest
2. Bail as a matter of discretion — the application may ONLY be filed in the court where the case is pending, whether on
preliminary investigation, trial, or appeal.
3. Accused seeks to be released on recognizance — the application may ONLY be filed in the court where the case is
pending, whether on preliminary investigation, trial, or appeal. (Rule 114, Sec. 17[b])
4. If no information has been filed in court (accused not yet charged) — accused can apply in any court in the province,
city, or municipality where he is held (Rule 114, Sec. 17[c])
‣
‣
This applies when the accused was arrested without a warrant and he waived his rights under Art. 125 of the RPC and
requested for preliminary investigation and is meanwhile in detention
‣
SALVADOR — Apply with the executive judge of the place, this is in an administrative matter directed towards
executive judges.
What if the application for bail was filed with a court other than the court where the action is pending?
‣
When bail is filed with a court other than where the case is pending, the judge who accepted the bail shall forward it,
together with the order of release and other supporting papers, to the court where the case is pending, which may, for
good reason, require a different one to be filed.
‣
NOTE — The failure of a judge who granted the bail to transmit the order of release and other supporting papers to
the court where the case is pending constitutes a violation of the rules. (Savella vs Ines)
WHERE TO APPLY FOR BAIL AFTER CONVICTION BY THE RTC (SEC. 5)
1. Filed with the RTC — even if there is notice of appeal already filed, if the original record is still with the RTC
2. Filed with the Appellate Court —
‣
If either —
a. If the original records have already been transmitted to the appellate court
b. If the decision of the trial court convicting the accused changed the nature of the offend from non-bailable to
bailable, the application for bail can only be filed with and resolved by the appellate court.
‣
NOTE — If the application of bail is granted during this stage, the accused may be allowed to continue on provisional
liberty during the pendency of appeal under the same bail BUT, it should be with consent of the bondsman. This is
because the bail is effective only until he promulgation of judgment of the RTC.
FORFEITURE OF BAIL
Section 21. Forfeiture of bond. — When the presence of the accused is required by the court or these Rules, his
bondsmen shall be notified to produce him before the court on a given date and time. If the accused fails to appear in
person as required, his bail shall be declared forfeited and the bondsmen given thirty (30) days within which to produce
their principal and to show cause why no judgment should be rendered against them for the amount of their bail. Within
the said period, the bondsmen must:
(a) produce the body of their principal or give the reason for his non-production; and
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(b) explain why the accused did not appear before the court when first required to do so.
Failing in these two requisites, a judgment shall be rendered against the bondsmen, jointly and severally, for the amount
of the bail. The court shall not reduce or otherwise mitigate the liability of the bondsmen, unless the accused has been
surrendered or is acquitted. (21a)
RULES OF CIVIL PROCEDURE
RULE 71 — CONTEMPT
Section 9. Proceeding when party released on bail fails to answer. — When a respondent released on bail fails to appear
on the day fixed for the hearing, the court may issue another order of arrest or may order the bond for his appearance to
be forfeited and confiscated, or both; and, if the bond be proceeded against, the measure of damages shall be the extent
of the loss or injury sustained by the aggrieved party by reason of the misconduct for which the contempt charge was
prosecuted, with the costs of the proceedings, and such recovery shall be for the benefit of the party injured. If there is no
aggrieved party, the bond shall be liable and disposed of as in criminal cases. (8a)
‣
When the presence of the accused is required by the court or these Rules, his bondsmen shall be notified to produce him
before the court on a given date and time. If the accused fails to appear in person as required, the court may issue —
1. Order of forfeiture of bail against the bondsman
‣
There is forfeiture when the accused fails to appear in person when required, remember, one of the conditions of
bail is for the accused to appear when required.
‣
Judgment against the bondsmen cannot be entered unless such judgment is preceded by an order to produce the
accused or to produce satisfactory reasons for their inability to do so. An order of forfeiture is interlocutory and
merely requires the bondsmen to show cause why judgment should not be rendered against them for the amount
of the bond. The order is different from the judgment on the bond which is issued if the accused was not produced
within the 30-day period. (Medoza vs Alarma)
2. Bench warrant for the arrest of the accused
‣
A bench warrant is a writ issued directly by a judge to a law enforcement officer, for the arrest of a person who has
been held in contempt, has disobeyed a subpoena, or has to appear at a hearing or trial.
‣
See Rule 71, Sec 9
CANCELLATION OF BAIL
Section 22. Cancellation of bail. — Upon application of the bondsmen, with due notice to the prosecutor, the bail may be
cancelled upon surrender of the accused or proof of his death.
The bail shall be deemed automatically cancelled upon acquittal of the accused, dismissal of the case, or execution of
the judgment of conviction.
In all instances, the cancellation shall be without prejudice to any liability on the bond. (22a)
1. Automatic cancellation —
a. Acquittal of the accused
b. Dismissal of the case
c. Execution of the judgment of conviction
‣
SALVADOR — It is automatic because it is the court performs the acts giving rise to these grounds.
2. Voluntary cancellation upon application of bondsman —
a. Surrender of the accused
b. Proof of death of the accused
‣
‣
SALVADOR — In these cases, cancellation is not automatic as the grounds are not known to the court.
NOTE — Cancellation is proper because bail is no longer necessary
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Section 2. Conditions of the bail; requirements. — All kinds of bail are subject to the following conditions: XXX
(d) The bondsman shall surrender the accused to the court for execution of the final judgment.
Section 23. Arrest of accused out on bail. — For the purpose of surrendering the accused, the bondsmen may arrest him
or, upon written authority endorsed on a certified copy of the undertaking, cause him to be arrested by a police officer or
any other person of suitable age and discretion.
An accused released on bail may be re-arrested without the necessity of a warrant if he attempts to depart from the
Philippines without permission of the court where the case is pending. (23a)
‣
Obligation and Rights of the Bondsman —
1. Bondsman shall surrender the accused to the court for execution of the final judgment. (Rule 114, Sec. 2[d])
2. For the purpose of surrendering the accused, the bondsman may arrest him, or upon written authority endorsed on a
certified copy of the undertaking, cause him to be arrested by a police officer or any other person of suitable age and
discretion. (Rule 114, Sec. 23)
3. An accused on bail may be re-arrested without the necessity of a warrant if he attempts to depart from the
Philippines without permission of the court where the case is pending. (Rule 114, Sec. 23)
4. The authority of the bondsman to arrest or cause the arrest of the accused springs from the old principle that once
the obligation of bail is assumed, the bondsman or surety becomes the jailer of the accused and is subrogated to all
the rights and means which the government possesses to make his control over him effective. (U.S. vs Addison)
COURT SUPERVISION OF DETAINEES
Section 25. Court supervision of detainees. — The court shall exercise supervision over all persons in custody for the
purpose of eliminating unnecessary detention. The executive judges of the Regional Trial Courts shall conduct monthly
personal inspections of provincial, city, and municipal jails and their prisoners within their respective jurisdictions. They
shall ascertain the number of detainees, inquire on their proper accommodation and health and examine the condition of
the jail facilities. They shall order the segregation of sexes and of minors from adults, ensure the observance of the right
of detainees to confer privately with counsel, and strive to eliminate conditions inimical to the detainees.
In cities and municipalities to be specified by the Supreme Court, the municipal trial judges or municipal circuit trial
judges shall conduct monthly personal inspections of the municipal jails in their respective municipalities and submit a
report to the executive judge of the Regional Trial Court having jurisdiction therein.
A monthly report of such visitation shall be submitted by the executive judges to the Court Administrator which shall state
the total number of detainees, the names of those held for more than thirty (30) days, the duration of detention, the crime
charged, the status of the case, the cause for detention, and other pertinent information. (25a)
DEFENSES NOT WAIVED BY APPLYING FOR BAIL
Section 26. Bail not a bar to objections on illegal arrest, lack of or irregular preliminary investigation. — An application for
or admission to bail shall not bar the accused from challenging the validity of his arrest or the legality of the warrant
issued therefor, or from assailing the regularity or questioning the absence of a preliminary investigation of the charge
against him, provided that he raises them before entering his plea. The court shall resolve the matter as early as
practicable but not later than the start of the trial of the case. (n)
‣
An application for bail is NOT a bar to object to —
1. Validity of Arrest
2. Legality of the Warrant
3. Regularity or absence of Preliminary Investigation
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‣
BUT —he must raise these defenses before entering his plea, otherwise they are deemed waived.
RECOGNIZANCE
RA 10389 — RECOGNIZANCE ACT OF 2012
Section 3. Recognizance Defined. – Recognizance is a mode of securing the release of any person in custody or
detention for the commission of an offense who is unable to post bail due to abject poverty. The court where the case of
such person has been filed shall allow the release of the accused on recognizance as provided herein, to the custody of a
qualified member of the barangay, city or municipality where the accused resides.
Section 4. Duty of the Courts. – For purposes of stability and uniformity, the courts shall use their discretion, in
determining whether an accused should be deemed an indigent even if the salary and property requirements are not met.
The courts may also consider the capacity of the accused to support not just himself/herself but also his/her family or
other people who are dependent on him/her for support and subsistence.
Other relevant factors and conditions demonstrating the financial incapacity of the accused at the time that he/she is
facing charges in court may also be considered by the courts for the purpose of covering as many individuals belonging
to the marginalized and poor sectors of society.
Section 5. Release on Recognizance as a Matter of Right Guaranteed by the Constitution. – The release on recognizance
of any person in custody or detention for the commission of an offense is a matter of right when the offense is not
punishable by death, reclusion perpetua, or life imprisonment: Provided, That the accused or any person on behalf of the
accused files the application for such:
(a) Before or after conviction by the Metropolitan Trial Court, Municipal Trial Court, Municipal Trial Court in Cities and
Municipal Circuit Trial Court; and
(b) Before conviction by the Regional Trial Court: Provided, further, That a person in custody for a period equal to or more
than the minimum of the principal penalty prescribed for the offense charged, without application of the Indeterminate
Sentence Law, or any modifying circumstance, shall be released on the person’s recognizance.
Section 6. Requirements. – The competent court where a criminal case has been filed against a person covered under
this Act shall, upon motion, order the release of the detained person on recognizance to a qualified custodian: Provided,
That all of the following requirements are complied with:
(a) A sworn declaration by the person in custody of his/her indigency or incapacity either to post a cash bail or proffer
any personal or real property acceptable as sufficient sureties for a bail bond;
(b) A certification issued by the head of the social welfare and development office of the municipality or city where the
accused actually resides, that the accused is indigent;
(c) The person in custody has been arraigned;
(d) The court has notified the city or municipal sanggunian where the accused resides of the application for
recognizance. The sanggunian shall include in its agenda the notice from the court upon receipt and act on the
request for comments or opposition to the application within ten (10) days from receipt of the notice. The action of the
sanggunian shall be in the form of a resolution, and shall be duly approved by the mayor, and subject to the following
conditions:
(1) Any motion for the adoption of a resolution for the purpose of this Act duly made before the sanggunian shall he
considered as an urgent matter and shall take precedence over any other business thereof: Provided, That a
special session shall be called to consider such proposed resolution if necessary; The resolution of the
sanggunian shall include in its resolution a list of recommended organizations from whose members the court may
appoint a custodian.
(2) The presiding officer of the sanggunian shall ensure that its secretary shall submit any resolution adopted under
this Act within twenty-four (24) hours from its passage to the mayor who shall act on it within the same period of
time from receipt thereof;
(3) If the mayor or any person acting as such, pursuant to law, fails to act on the said resolution within twenty-four (24)
hours from receipt thereof, the same shall be deemed to have been acted upon favorably by the mayor;
(4) If the mayor or any person acting as such, pursuant to law, disapproves the resolution, the resolution shall be
returned within twenty-four (24) hours from disapproval thereof to the sanggunian presiding officer or secretary
who shall be responsible in informing every member thereof that the sanggunian shall meet in special session
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within twenty-four (24) hours from receipt of the veto for the sole purpose of considering to override the veto made
by the mayor.
For the purpose of this Act, the resolution of the sanggunian of the municipality or city shall be considered final
and not subject to the review of the Sangguniang Panlalawigan, a copy of which shall be forwarded to the trial
court within three (3) days from date of resolution.
(c) The accused shall be properly documented, through such processes as, but not limited to, photographic image
reproduction of all sides of the face and fingerprinting: Provided, That the costs involved for the purpose of this
subsection shall be shouldered by the municipality or city that sought the release of the accused as provided herein,
chargeable to the mandatory five percent (5%) calamity fund in its budget or to any other available fund in its
treasury; and
(d) The court shall notify the public prosecutor of the date of hearing therefor within twenty-four (24) hours from the filing
of the application for release on recognizance in favor of the accused: Provided, That such hearing shall be held not
earlier than twenty-four (24) hours nor later than forty-eight (48) hours from the receipt of notice by the prosecutor:
Provided, further, That during said hearing, the prosecutor shall be ready to submit the recommendations regarding
the application made under this Act, wherein no motion for postponement shall be entertained.
Section 7. Disqualifications for Release on Recognizance. – Any of the following circumstances shall be a valid ground for
the court to disqualify an accused from availing of the benefits provided herein:
(a) The accused bad made untruthful statements in his/her sworn affidavit prescribed under Section 5(a);
(b) The accused is a recidivist, quasi-recidivist, habitual delinquent, or has committed a crime aggravated by the
circumstance of reiteration;
(c) The accused had been found to have previously escaped from legal confinement, evaded sentence or has violated the
conditions of bail or release on recognizance without valid justification;
(d) The accused had previously committed a crime while on probation, parole or under conditional pardon;
(e) The personal circumstances of the accused or nature of the facts surrounding his/her case indicate the probability of
flight if released on recognizance;
(f) There is a great risk that the accused may commit another crime during the pendency of the case; and
(g) The accused has a pending criminal case which has the same or higher penalty to the new crime he/she is being
accused of.
Section 8. Qualifications of the Custodian of the Person Released on Recognizance. – Except in cases of children in
conflict with the law as provided under Republic Act No. 9344, the custodian of the person released on recognizance
must have the following qualifications:
(a) A person of good repute and probity;
(b) A resident of the barangay where the applicant resides;
(c) Must not be a relative of the applicant within the fourth degree of consanguinity or affinity; and
(d) Must belong to any of the following sectors and institutions: church, academe, social welfare, health sector, causeoriented groups, charitable organizations or organizations engaged in the rehabilitation of offenders duly accredited
by the local social welfare and development officer.
If no person in the barangay where the applicant resides belongs to any of the sectors and institutions listed under
paragraph (d) above, the custodian of the person released on recognizance may be from the qualified residents of the city
or municipality where the applicant resides.
Section 9. Duty of the Custodian. – The custodian shall undertake to guarantee the appearance of the accused whenever
required by the court. The custodian shall be required to execute an undertaking before the court to produce the accused
whenever required. The said undertaking shall be part of the application for recognizance. The court shall duly notify,
within a reasonable period of time, the custodian whenever the presence of the accussed is required. A penalty of six (6)
months to two (2) years imprisonment shall be imposed upon the custodian who failed to deliver or produce the accused
before the court, upon due notice, without justifiable reason.
Section 10. Role of the Probation Officer. – Upon release of the person on recognizance to the custodian, the court shall
issue an order directing the Probation Office concerned to monitor and evaluate the activities of such person. The
Probation Office concerned shall submit a written report containing its findings and recommendations on the activities of
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the person released on recognizance on a monthly basis to determine whether or not the conditions for his/her release
have been complied with. The prosecution including the private complainant, if any, shall be given a copy of such report.
Section 11. Arrest of a Person Released on Recognizance. – The court shall order the arrest of the accused, who shall
forthwith be placed under detention, due to any of the following circumstances:
(a) If it finds meritorious a manifestation made under oath by any person after a summary healing, giving the accused an
opportunity to be heard;
(b) If the accused fails to appear at the trial or whenever required by the abovementioned court or any other competent
court without justification, despite due notice;
(c) If the accused is the subject of a complaint for the commission of another offense involving moral turpitude and the
public prosecutor or the mayor in the area where the offense is committed recommends the arrest to the court; or
(d) If it is shown that the accused committed an act of harassment such as, but not limited to, stalking, intimidating or
otherwise vexing private complainant, prosecutor or witnesses in the case pending against the accused: Provided,
That upon the issuance by the court of such order, the accused shall likewise become the proper subject of a citizen’s
arrest pursuant to the Rules of Court.
Section 12. No Release on Recognizance After Final Judgment or Commencement of Sentence; Exception. – The
benefits provided under this Act shall not be allowed in favor of an accused after the judgment has become final or when
the accused has started serving the sentence: Provided, That this prohibition shall not apply to an accused who is
entitled to the benefits of the Probation Law if the application for probation is made before the convict starts serving the
sentence imposed, in which case, the court shall allow the release on recognizance of the convict to the custody of a
qualified member of the barangay, city or municipality where the accused actually resides.
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RIGHTS OF THE ACCUSED IN CRIMINAL CASES
Section 1. Rights of accused at the trial. — In all criminal prosecutions, the accused shall be entitled to the following
rights:
(a) To be presumed innocent until the contrary is proved beyond reasonable doubt.
(b) To be informed of the nature and cause of the accusation against him.
(c) To be present and defend in person and by counsel at every stage of the proceedings, from arraignment to
promulgation of the judgment. The accused may, however, waive his presence at the trial pursuant to the stipulations
set forth in his bail, unless his presence is specifically ordered by the court for purposes of identification. The absence
of the accused without justifiable cause at the trial of which he had notice shall be considered a waiver of his right to
be present thereat. When an accused under custody escapes, he shall be deemed to have waived his right to be
present on all subsequent trial dates until custody over him is regained. Upon motion, the accused may be allowed to
defend himself in person when it sufficiently appears to the court that he can properly protect his right without the
assistance of counsel.
(d) To testify as a witness in his own behalf but subject to cross-examination on matters covered by direct examination.
His silence shall not in any manner prejudice him.
(e) To be exempt from being compelled to be a witness against himself.
(f) To confront and cross-examine the witnesses against him at the trial. Either party may utilize as part of its evidence
thetestimony of a witness who is deceased, out of or can not with due diligence be found in the Philippines,
unavailable or otherwise unable to testify, given in another case or proceeding, judicial or administrative, involving the
same parties and subject matter, the adverse party having the opportunity to cross-examine him.
(g) To have compulsory process issued to secure the attendance of witnesses and production of other evidence in his
behalf.
(h) To have speedy, impartial and public trial.
(i) To appeal in all cases allowed and in the manner prescribed by law. (1a)
1987 CONSTITUTION
ARTICLE 3 — BILL OF RIGHTS
Section 12.
(1) XXXXXXX
(2) No torture, force, violence, threat, intimidation, or any other means which vitiate the free will shall be used against him.
Secret detention places, solitary, incommunicado, or other similar forms of detention are prohibited.
(3) XXXXXXX
(4) The law shall provide for penal and civil sanctions for violations of this section as well as compensation to the
rehabilitation of victims of torture or similar practices, and their families.
Section 13. All persons, except those charged with offenses punishable by reclusion perpetua when evidence of guilt is
strong, shall, before conviction, be bailable by sufficient sureties, or be released on recognizance as may be provided by
law. The right to bail shall not be impaired even when the privilege of the writ of habeas corpus is suspended. Excessive
bail shall not be required.
Section 14.
(1) No person shall be held to answer for a criminal offense without due process of law.
(2) In all criminal prosecutions, the accused shall be presumed innocent until the contrary is proved, and shall enjoy the
right to be heard by himself and counsel, to be informed of the nature and cause of the accusation against him, to
have a speedy, impartial, and public trial, to meet the witnesses face to face, and to have compulsory process to
secure the attendance of witnesses and the production of evidence in his behalf. However, after arraignment, trial may
proceed notwithstanding the absence of the accused: Provided, that he has been duly notified and his failure to
appear is unjustifiable.
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Section 17. No person shall be compelled to be a witness against himself.
Section 21. No person shall be twice put in jeopardy of punishment for the same offense. If an act is punished by a law
and an ordinance, conviction or acquittal under either shall constitute a bar to another prosecution for the same act.
RIGHT TO BE PRESUMED INNOCENT
(a) To be presumed innocent until the contrary is proved beyond reasonable doubt.
‣
This is a constitutional right which prevails over the presumption of regularity in the performance of official duty
‣
When presumption arises — when there is a charge against the person, meaning he has to be an accused
‣
When circumstances lead to two or more inferences, one or more leading to innocence and one or more leading to guilt,
the former (innocence) must prevail.
‣
Only proof beyond reasonable doubt can overcome the presumption
‣
Equipoise rule — when the court is faced with conflicting versions of the prosecution and the defense, and where the
evidence, facts and circumstances are capable of two or more explanations, one of which is consistent with the
innocence of the accused and the other consistent with his guilty. This situation cannot fulfil the test of moral certainty
and is not sufficient to support a conviction.
‣
This rule provides that where the evidence in a criminal case is evenly balanced, the constitutional presumption of
innocence tilts the scales in favour of the accused. (People vs Erguiza)
RIGHT TO BE INFORMED
(b) To be informed of the nature and cause of the accusation against him.
‣
Accused must understand the nature and cause of accusation against him.
‣
‣
If he doesn’t speak Filipino/English, an authorized interpreter must explain it to him.
Basis of this is the information charging the accused which must contain all the elements necessary for the accused to be
informed of the nature and cause of the accusation against him
‣
Rule on Substantial Compliance — When the complaint or the resolution by the public prosecutor which contain
the missing averments is attached to the information and form part of the records, then the accused’s right to be
informed of the accusation has been complied with.
‣
While it is necessary to allege the essential elements of the crime in the information, the failure to do so is not an
irremediable vice. When the complaint or the resolution by the public prosecutor which contain the missing averments
is attached to the information and form part of the records, the defect in the latter is effectively cured, and the
accused cannot successfully invoke the defense that his right to be informed is violated. (Olivarez vs People 2005)
‣
See R110 for requisites of the Information
RIGHT TO BE PRESENT AND DEFEND ONE’S SELF; RIGHT TO COUNSEL; TRIAL IN ABSENTIA
(c) To be present and defend in person and by counsel at every stage of the proceedings, from arraignment to
promulgation of the judgment.
The accused may, however, waive his presence at the trial pursuant to the stipulations set forth in his bail, unless his
presence is specifically ordered by the court for purposes of identification.
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The absence of the accused without justifiable cause at the trial of which he had notice shall be considered a waiver of
his right to be present thereat.
When an accused under custody escapes, he shall be deemed to have waived his right to be present on all subsequent
trial dates until custody over him is regained.
Upon motion, the accused may be allowed to defend himself in person when it sufficiently appears to the court that he
can properly protect his rights without the assistance of counsel.
RULE 122 — APPEAL
Sec. 13. Appointment of counsel de officio for accused on appeal. - It shall be the duty of the clerk of court of the trial
court, upon filing of a notice of appeal to ascertain from the appellant, if confined in prison, whether he desires the
Regional Trial Court, Court of Appeals or the Supreme Court to appoint a counsel de officio to defend him and to transmit
with the record on a form to be prepared by the clerk of court of the appellate court, a certificate of compliance with this
duty and of the response of the appellate to his inquiry.
RIGHT TO DEFEND IN PERSON AND BY COUNSEL
‣
The accused has the right to defendant himself in person and by counsel in every stage of the proceedings (from
arraignment to promulgation of judgment)
‣
Can the accused defend himself without the presence of counsel?
‣
YES. Upon motion, the accused may be allowed to defend himself in person when it sufficiently appears to the court
that he can properly protect his rights without the assistance of counsel.
RIGHT TO BE PRESENT DURING THE PROCEEDINGS
‣
RULE — Accused must always be present during the proceedings, failure without justifiable causes amounts to a
waiver
‣
SALVADOR — Waiver must be pursuant to the conditions of bail, remember court can order his arrest (forfeiture of
bail) upon motion of prosecution if accused is absent. If its not a condition in the bail, then this right cannot be waived,
accused can be arrested.
‣
NOTE — Private complainant need not be present
RIGHT TO COUNSEL (DE OFFICIO)
1. During arraignment — Mandatory, court can just ask any lawyer present to assist the accused
2. During trial —Not mandatory if the accused has already employed counsel even if such counsel is absent
‣
The duty of the court to appoint a counsel de oficio for the accused who has no counsel of choice and desires to
employ the services of one is mandatory only at the time of arraignment. No such duty exists where the accused has
proceeded to arraignment and then trial with a counsel of his own choice. Worth noting, when the time for the
presentation of evidence for the defense arrived, and the defendant appeared by himself alone, the absence of his
counsel was inexcusable. (Libuit vs People 2005)
3. After promulgation of judgment by trial court — Before records are elected on appeal (accused informed of right to
counsel by clerk of court at this point)
4. In the CA — When he signs his notice of appeal himself or if accused is in prison
5. In the SC — They have their own guidelines
TRIAL IN ABSENTIA
‣
An accused need not always be present in every hearing, although it is his right to be present, if he so desires, from
arraignment to the rendition of judgment.
‣
This right to be present is subsumed under the constitutional right to meet the witnesses against him face-to-face and
other rights of the accused as guaranteed under the Bill of Rights.
‣
While the right to be present may be waived like any other right, the rule should not be taken to mean that the accused
may, as a rule, be tried in his absence. He can only be tried in absentia if the requisites are present.
‣
REQUISITES — Trial in absentia is proper if the following are present —
1. Accused has already been arraigned
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2. He has already been duly notified of the trial or hearings
3. The absence of the accused or his failure to appear is unjustified.
INSTANCES WHEN THE PRESENCE OF THE ACCUSED IS REQUIRED
1.
At arraignment and plea, whether of innocent or of guilt
2.
During trial, whenever necessary for identification purposes
3.
At the promulgation of judgment, unless it is for a light offense, in which case, the accused may appear by counsel or
representative. (People vs De Grano)
EFFECT OF ABSENCE/ESCAPE OF THE ACCUSED
1. If the accused has not been arraigned — case will not proceed since he cannot be tried by trial in absentia, custody
over him must be regained
2. If accused is absent for a particular trial day —Waiver of right to be present on that day only and the trial proceeds in
absentia
‣
NOTE — Normally, the accused out on bail is required to be present at every trial day, if he is absent, his bail may be
forfeited. However, his presence may be waived if it is pursuant to the stipulations set forth in his bail. In this case, his
presence is waived unless he is specifically ordered by the court for purposes of identification.
3. Accused under custody escapes after arraignment — Waiver of right to be resent on all subsequent trial dates until
custody has been regained and the trial proceeds in absentia
4. Absent during promulgation of judgment — Forfeiture of all his remedies, such as the right to appeal (Rule 120, Sec. 6)
‣
If accused fails to appear, he must appear within 15 days from the promulgation and give a reasonable explanation in
order to avail his remedies
NEGLIGENCE OF COUNSEL
‣
RULE — Every act of counsel, even negligent, binds his client
‣
‣
EXCEPT — it does not bind the accused where —
1.
The counsel's mistake is so great and serious that the client is prejudiced and denied his day in court, or
2.
The counsel is guilty of gross negligence resulting in the client's deprivation of liberty or property without due
process of law, the client is not bound by his counsel's mistakes. (Tamayo vs People 2008)
NOTE — In criminal cases, the negligence or incompetence of counsel to be deemed gross must have prejudiced the
constitutional right of an accused to be heard. (Andrada vs People 2005)
RIGHT TO TESTIFY AS A WITNESS IN OWN BEHALF
(d) To testify as a witness in his own behalf but subject to cross-examination on matters covered by direct examination.
His silence shall not in any manner prejudice him.
RIGHT AGAINST SELF-INCRIMINATION
(e) To be exempt from being compelled to be a witness against himself.
‣
Right is intended to prevent the state with all its coercive powers, from extracting from the suspect testimony that may
convict him and to avoid a person subject to such compulsion to perjure himself for his own protection
‣
Right only applies to natural persons, because it is a personal privilege.
‣
Right not limited to criminal cases but its application may differ to the type of proceeding as well as who the person is
(whether accused or just a witness)
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‣
Coverage of the Right/ Accused cannot be compelled to give —
1. Oral testimony
‣
Accused can all together refuse to take the stand in criminal cases but if he does then he can be subject to crossexamination on matters covered on direct examination.
‣
The right of the defendant in a criminal case &quot;to be exempt from being a witness against himself' signifies that he
cannot be compelled to testify or produce evidence in the criminal case in which he is the accused, or one of the
accused. He cannot be compelled to do so even by subpoena or other process or order of the Court. He cannot
be required to be a witness either for the prosecution, or for a co-accused, or even for himself. In other words —
unlike an ordinary witness (or a party in a civil action) who may be compelled to testify by subpoena, having only
the right to refuse to answer a particular incriminatory question at the time it is put to him-the defendant in a
criminal action can refuse to testify altogether. He can refuse to take the witness stand, be sworn, answer any
question. And, as the law categorically states, &quot;his neglect or refusal to be a witness shall not in any manner
prejudice or be used against him. (People vs Ayson)
‣
‣
NOTE — In civil cases, the defendant cannot refuse to take the stand, he can just refuse to answer
incriminating questions, if asked.
Accused can be complex to answer a previous conviction but not a pending case
2. Giving or furnishing of evidence involving application of intelligence and attention
‣
Only if it involves the application of intelligence and attention
‣
‣
Such as — if the witness is being compelled to write and crate by means of the act of writing, which does not
exist. (Beltran vs Samson)
If purely mechanical act is required, then it does not violate this right
WAIVER OF THE RIGHT AGAINST SELF-INCRIMINATION
‣
RULE — The right is waivable, such as if the accused fails to timely interpose an objection or if he wants to take
the stand.
‣
BUT — If the accused wants to testify, then he may be subjected to cross-examination and compelled to answer
questions in relation to matters taken up on direct examination. Under the Rules of Court, the witness may be crossexamined and asked incriminating questions on any matter he testified to on direct examination. (Rule 132, Sec. 3.
Rules on Evidence)
‣
SEE — People vs Ayson, G.R. No. 85215 July 7, 1989
‣
If he should wish to testify in his own behalf, however, he may do so. This is his right. But if he does testify, then he
&quot;may be cross- examined as any other witness.&quot; He may be cross-examined as to any matters stated in his direct
examination, or connected therewith. He may not on cross-examination refuse to answer any question on the
ground that the answer that he will give, or the evidence he will produce, would have a tendency to incriminate him
for the crime with which he is charged.
‣
It must however be made clear that if the defendant in a criminal action be asked a question which might
incriminate him, not for the crime with which he is charged, but for some other crime, distinct from that of which he
is accused, he may decline to answer that specific question, on the strength of the right against self-incrimination
granted by the first sentence of Section 20, Article IV of the 1973 Constitution (now Section 17 of the 1987
Constitution). Thus, assuming that in a prosecution for murder, the accused should testify in his behalf, he may not
on cross-examination refuse to answer any question on the ground that he might be implicated in that crime of
murder; but he may decline to answer any particular question which might implicate him for a different and distinct
offense, say, estafa.
‣
In fine, a person suspected of having committed a crime and subsequently charged with its commission in court,
has the following rights in the matter of his testifying or producing evidence, to wit:
1.
BEFORE THE CASE IS FILED IN COURT (or with the public prosecutor, for preliminary investigation), but after
having been taken into custody or otherwise deprived of his liberty in some significant way, and on being
interrogated by the police: the continuing right to remain silent and to counsel, and to be informed thereof, not
to be subjected to force, violence, threat, intimidation or any other means which vitiates the free will; and to
have evidence obtained in violation of these rights rejected; and
2.
AFTER THE CASE IS FILED IN COURT —
a.
To refuse to be a witness;
b.
Not to have any prejudice whatsoever result to him by such refusal;
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To testify in his own behalf, subject to cross-examination by the prosecution;
While testifying, to refuse to answer a specific question which tends to incriminate him for some crime
other than that for which he is then prosecuted.
RIGHT TO CONFRONT AND CROSS-EXAMINE WITNESSES
(f) To confront and cross-examine the witnesses against him at the trial.
Either party may utilize as part of its evidence the testimony of a witness who is deceased, out of or can not with due
diligence be found in the Philippines, unavailable, or otherwise unable to testify, given in another case or proceeding,
judicial or administrative, involving the same parties and subject matter, the adverse party having the opportunity to
cross-examine him.
RULES ON EVIDENCE
RULE 130 — RULES OF ADMISSIBILITY
Section 47. Testimony or deposition at a former proceeding. — The testimony or deposition of a witness deceased or
unable to testify, given in a former case or proceeding, judicial or administrative, involving the same parties and subject
matter, may be given in evidence against the adverse party who had the opportunity to cross-examine him. (41a)
‣
Only opportunity to cross-examine is sufficient
‣
RULE — Testimony in another proceeding is generally hearsay
‣
EXCEPT — Either party may utilize as part of its evidence the testimony given in another case or proceeding, judicial
or administrative when the following requisites are present —
1. Witness who is deceased, out of or can not with due diligence be found in the Philippines, unavailable, or
otherwise unable to testify
2. Must involve the same parties and subject matter
3. Adverse party having the opportunity to cross-examine him.
‣
SALVADOR — A deposition in another proceeding cannot be used in criminal case. Rule 115[f] (which does not mention
“deposition”) prevails over Rule 130, Sec. 48.
RIGHT TO SECURE THE ATTENDANCE OF WITNESSES AND PRODUCTION OF EVIDENCE
(g) To have compulsory process issued to secure the attendance of witnesses and production of other evidence in his
behalf.
RULE 119 — TRIAL
Section 12. Application for examination of witness for accused before trial. — When the accused has been held to
answer for an offense, he may, upon motion with notice to the other parties, have witnesses conditionally examined in his
behalf. The motion shall state: (a) the name and residence of the witness; (b) the substance of his testimony; and (c) that
the witness is sick or infirm as to afford reasonable ground for believing that he will not be able to attend the trial, or
resides more than one hundred (100) kilometers from the place of trial and has no means to attend the same, or that other
similar circumstances exist that would make him unavailable or prevent him from attending the trial. The motion shall be
supported by an affidavit of the accused and such other evidence as the court may require. (4a)
Section 13. Examination of defense witness; how made. — If the court is satisfied that the examination of a witness for
the accused is necessary, an order will be made directing that the witness be examined at a specified date, time and
place and that a copy of the order be served on the prosecutor at least three (3) days before the scheduled examination.
The examination shall be taken before a judge, or, if not practicable, a member of the Bar in good standing so designated
by the judge in the order, or if the order be made by a court of superior jurisdiction, before an inferior court to be
designated therein. The examination shall proceed notwithstanding the absence of the prosecutor provided he was duly
notified of the hearing. A written record of the testimony shall be taken. (5a)
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Section 15. Examination of witness for the prosecution. — When it satisfactorily appears that a witness for the
prosecution is too sick or infirm to appear at the trial as directed by the order of the court, or has to leave the Philippines
with no definite date of returning, he may forthwith be conditionally examined before the court where the case is pending.
Such examination, in the presence of the accused, or in his absence after reasonable notice to attend the examination
has been served on him, shall be conducted in the same manner as an examination at the trial. Failure or refusal of the
accused to attend the examination after notice shall be considered a waiver. The statement taken may be admitted in
behalf of or against the accused. (7a)
‣
Accused can apply for a subpoena —
1. Subpoena ad testificandum
2. Subpoena duces tecum
‣
Accused can also avail of the modes of discovery found in Rule 119, Secs 12, 13, 15 (conditional examination of
witnesses for the prosecution/accused) —
1. Witnesses for accused —
a. Sick or infirm or unavailable,or
b. Lives more than 100km from court
‣
Where will the examination be conducted?
a. Before ANY judge
b. Member of the bar in good standing (if judge not available)
c. Before any inferior court (upon order of a superior court)
2. Witnesses for prosecution —
a. Sick, infirm, or unavailable
b. Witness is about to depart
‣
Where will the examination be conducted?
‣
Only in the court where the action is pending
RIGHT TO SPEEDY, IMPARTIAL AND PUBLIC TRIAL
(h) To have speedy, impartial and public trial.
RULE 119 — TRIAL
Section 9. Remedy where accused is not brought to trial within the time limit. — If the accused is not brought to trial
within the time limit required by Section 1(g), Rule 116 and Section 1, as extended by Section 6 of this rule, the
information may be dismissed on motion of the accused on the ground of denial of his right of speedy trial. The accused
shall have the burden of proving the motion but the prosecution shall have the burden of going forward with the evidence
to establish the exclusion of time under section 3 of this rule. The dismissal shall be subject to the rules on double
jeopardy.
Failure of the accused to move for dismissal prior to trial shall constitute a waiver of the right to dismiss under this
section. (sec. 14, cir. 38-98)
Section 3. Exclusions. — The following periods of delay shall be excluded in computing the time within which trial must
commence:
(a) Any period of delay resulting from other proceedings concerning the accused, including but not limited to the
following:
(1) Delay resulting from an examination of the physical and mental condition of the accused;
(2) Delay resulting from proceedings with respect to other criminal charges against the accused;
(3) Delay resulting from extraordinary remedies against interlocutory orders;
(4) Delay resulting from pre-trial proceedings; provided, that the delay does not exceed thirty (30) days;
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(5) Delay resulting from orders of inhibition, or proceedings relating to change of venue of cases or transfer from other
courts;
(6) Delay resulting from a finding of the existence of a prejudicial question; and
(7) Delay reasonably attributable to any period, not exceed thirty (30) days, during which any proceeding which any
proceeding concerning the accused is actually under advisement.
(b) Any period of delay resulting from the absence or unavailability of an essential witness.
For purposes of this subparagraph, an essential witness shall be considered absent when his whereabouts are
unknown or his whereabouts cannot be determined by due diligence. He shall be considered unavailable whenever his
whereabouts are known but his presence for trial cannot be obtained by due diligence.
(c) Any period of delay resulting from the mental incompetence or physical inability of the accused to stand trial.
(d) If the information is dismissed upon motion of the prosecution and thereafter a charge is filed against the accused for
the same offense, any period of delay from the date the charge was dismissed to the date the time limitation would
commence to run as to the subsequent charge had there been no previous charge.(e) A reasonable period of delay
when the accused is joined for trial with a co-accused over whom the court has not acquired jurisdiction, or, as to
whom the time for trial has not run and no motion for separate trial has been granted.
(e) Any period of delay resulting from a continuance granted by any court motu proprio, or on motion of either the
accused or his counsel, or the prosecution, if the court granted the continuance on the basis of its findings set forth
in the order that the ends of justice served by taking such action outweigh the best interest of the public and the
accused in a speedy trial. (sec. 9, cir. 38-98)
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
SECTION 8. Observance of Time Limits. — It shall be the duty of the trial court, the public or private prosecutor, and the
defense counsel to ensure, subject to the excluded delays specified in Rule 119 of the Rules of Court and the Speedy
Trial Act of 1998, compliance with the following time limits in the prosecution of the case against a detained accused:
(a) The case of the accused shall be raffled and referred to the trial court to which it is assigned within three days from
the filing of the information;
(b) The court shall arraign the accused within ten (10) days from the date of the raffle;
(c) The court shall hold the pre-trial conference within thirty (30) days after arraignment or within ten (10) days if the
accused is under preventive detention; provided, however, that where the direct testimonies of the witnesses are to be
presented through judicial affidavits, the court shall give the prosecution not more than twenty (20) days from
arraignment within which to prepare and submit their judicial affidavits in time for the pre-trial conference;
(d) After the pre-trial conference, the court shall set the trial of the case in the pre-trial order not later than thirty (30) days
from the termination of the pre-trial conference; and
(e) The court shall terminate the regular trial within one hundred eighty (180) days, or the trial by judicial affidavits within
sixty (60) days, reckoned from the date trial begins, minus the excluded delays or postponements specified in Rule
119 of the Rules of Court and the Speedy Trial Act of 1998.
SECTION 9. Dismissal on Ground of Denial of the Right to Speedy Trial. — The case against the detained accused may be
dismissed on ground of denial of the right to speedy trial in the event of failure to observe the above time limits.
SEE ALSO RA 8493 (1998) — SPEEDY TRIAL ACT OF 1998 (This is essentially reproduced already in the Rules of Court
and A.M.s)
RIGHT TO SPEEDY TRIAL
‣
Who can invoke the right to speedy trial?
‣
‣
Only the accused in a criminal case. It cannot be invoked by someone who is not an accused.
How is the right to speedy trial violated?
1.
It is violated when the accused is not brought to trial within the prescribed time limits or when the trial was
not concluded within the prescribed time limits provided by the Rules of Court, as statutorily provided by the
Speedy Trial Act —
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a. Arrest to Arraignment and Pre-Trial —30 days from the filing of the information, or from the date the accused
has appeared before the justice, judge or court in which the charge is pending, whichever date last occurs
b. Arraignment to Trial — 80 days from arraignment (Rule 119, Sec. 6)
c. Commencement of Trial — 30 days from receipt of the pre-trial order.
‣
BUT — If the accused is to be tried again following an order of a court for a new trial, the trial shall commence
within thirty (30) days from the date the order for a new trial becomes final, except that the court retrying the
case may extend such period but in any case shall not exceed one hundred eighty (180) days from the date the
order for a new trial becomes final if unavailability of witnesses or other factors resulting from passage of time
shall make trial within thirty (30) days impractical.
d. Completion of Trial — 180 days from first day of trial
‣
BUT — See exclusions from the determination of delay in Rule 119, Sec. 3 — The right to speedy trial does
not preclude justifiable postponements and delay when warranted by the sitaution. In the application of the
constitutional guarantee of the right, particular regard must also be taken of the facts and circumstances peculiar
to each case. (Domondon vs Sandiganbayan) The time limits set by the Speedy Trial Act does not preclude
justifiable postponements and delays when so warranted by the situation. (Olbes vs Buemio)
2. It is violated when the criminal proceedings are attended by vexatious, capricious, and oppressive delays, or
when unjustified postponements of the trial are asked for and secured, or when without cause or justifiable
motive, a long period of time is allowed to elapse without the party having his case tried. (Ombudsman vs
Jurado)
‣
‣
‣
‣
a.
Duration of the delay
b.
Reason for the delay
c.
Assertion of the right or failure to assert it
d.
Prejudice caused by the delay. (Mari vs Gonzales)
RIANO — Court pronouncements like those made in Olbes vs Buemio have held that the principle of speedy trial is
a relative term and necessarily involves a degree of flexibility. Thus, in spite of the perceived time limits,
jurisprudence continues to adopt the view that the concept of “speedy trial” is a creative term and must
necessarily be a flexible concept and that while justice is administered with dispatch, the essential ingredient is
orderly, expeditious, and not mere speed.
SEE — Perez vs People. G.R. No. 164763, February 12, 2008
‣
‣
In determining whether the right to speedy trial is violated, the factors to consider are the following —
This is long. Read it. It explains a lot.
What is the remedy of the accused to raise his right to speedy trial?
‣
He can file a motion to dismiss, based on the ground of violation of right to speedy trial.
‣
The accused shall have the burden of proving the motion but the prosecution shall have the burden of going forward
with the evidence to establish the exclusion of time under section 3 of this rule.
‣
If the accused wants to exercise his right to speedy trial, he should first ask for the trial of the case, not for its
dismissal. If the prosecution cannot produce its witnesses or evidence and its motion for postponement is denied,
then the accused should move for dismissal of the case, such dismissal amounting to an acquittal. (Andres vs
Cacdac)
When the information is dismissed based on violation of the right to speedy trial, does double jeopardy set in?
‣
YES. The dismissal shall be subject to the rules on double jeopardy. It is equivalent to an acquittal
‣
NOTE — This is one exceptional case where the dismissal of the information is with the express consent of the
accused but, nonetheless, double jeopardy sets in.
RIGHT TO SPEEDY DISPOSITION OF CASES
1987 CONSTITUTION
ARTICLE 3 — BILL OF RIGHTS
Section 16. All persons shall have the right to a speedy disposition of their cases before all judicial, quasi-judicial, or
administrative bodies.
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RIGHT TO SPEEDY DISPOSITION OF CASES
‣
‣
Who can invoke the right to speedy disposition of cases?
‣
Any person subject of a case or investigation before judicial, quasi-judicial, or administrative bodies can invoke it. It is
not limited to the accused in criminal proceedings but extends to all parties in all cases.
‣
Any party to a case may demand expeditious action to all officials who are tasked with the administration of justice.
(Coscolluela vs Sandiganbayan 2013)
How is the right to speedy disposition of cases violated?
‣
The right to a speedy disposition of a case is deemed violated only when the proceedings are attended by
vexatious, capricious, and oppressive delays, or when unjustified postponements of the trial are asked for and
secured, or when without cause or justifiable motive a long period of time is allowed to elapse without the party
having his case tried.
‣
To determine whether the right has been violated, the following factors may be considered —
1. The length of the delay
2. The reasons for such delay
3. The assertion or failure to assert such right by the accused
4. The prejudice caused by the delay (Yulo vs People)
‣
‣
Should the defendant/accused/respondent follow up on his case?
‣
‣
NOTE — The right to speedy disposition of cases should be understood to be a relative or flexible concept such that a
mere mathematical reckoning of time involved would NOT be sufficient. Thus the mere fact that it took the CSC 6
years to resolve the appeal does not, by itself, automatically prove that he was denied the right to speedy disposition
of his case. (Barcelona vs Lim 2014)
NO. It is not their duty to follow up on the prosecution of their case. It is the Ombudsman’s (or the proper officer)
responsibility to expedite the same within the bounds of reasonable timeliness. A defendant has no duty to bring
himself to trial, the State has that duty as well as the duty of insuring that the trial is consistent with due process.
(Coscolluela vs Sandiganbayan 2013)
Once the criminal case is dismissed on the ground of speedy trial/speedy disposition of cases, can the civil aspect
for the recovery of the civil liability ex delicto still proceed?
‣
YES. While the foregoing pronouncement (on dismissal based on speedy trial) should, as matter of course, result in
the acquittal of the petitioners, it does not necessarily follow that petitioners are entirely exculpated from any civil
liability, assuming that the same is proven in a subsequent case which the Province may opt to pursue. (Coscolluela vs
Sandiganbayan 2013)
RIGHT TO SPEEDY TRIAL
RIGHT TO SPEEDY DISPOSITION OF CASES
Basis
Rules of Court and Constitution
Constitution
When
Invoked
Any time BEFORE trial
Any time for as long as the action is
pending
Coverage
Criminal cases
Applies to both to judicial, quasi-judicial,
and administrative bodies
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RIGHT TO SPEEDY TRIAL
How
violated
1.
RIGHT TO SPEEDY DISPOSITION OF CASES
Violation of prescribed time limits
a. Arrest to Arraignment and Pre-Trial —30 days
from the filing of the information, or from the
date the accused has appeared before the
justice, judge or court in which the charge is
pending, whichever date last occurs
Vexatious, capricious, oppressive delays or
unjustified postponements
b. Arraignment to Trial — 80 days from
arraignment
c. Commencement of Trial — 30 days from
receipt of pre-trial order
d. Completion of Trial — 180 days from first date
of trial
2.
Remedy of
accused in
case of
violation
Vexatious, capricious, oppressive delays or
unjustified postponements
Motion to dismiss
NOTE — If dismissed based on this ground double jeopardy attaches even if the dismissal is with
the consent of the accused. The dismissal is equivalent to an acquittal. (Condrada vs People)
RIGHT TO APPEAL
(i) To appeal in all cases allowed and in the manner prescribed by law.
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RULE 116: ARRAIGNMENT AND PLEA
NATURE AND PURPOSE OF ARRAIGNMENT
‣
Arraignment is that stage where, in the mode and manner required by the Rules, an accused, for the first time, is granted
the opportunity to know the precise charge that confronts him
‣
Formal mode and manner of implementing the constitutional right of ana caused to be informed of the nature and cause
of the accusation against him
‣
It is an indispensable requirement of due process
‣
What is the effect of absence of arraignment?
1. If the case proceeds, all the proceedings are void. (Taglay vs Daray 2012) The rule and manner of arraignment is
mandatory, it cannot be dispensed with.
‣
BUT — The accused must call the attention of the court that arraignment was not conducted. Proceedings will not
be invalid and the procedural defect will be cured when the counsel of the accused participated in the trial without
raising any objection the the client had yet to be arraigned. (People vs Trinidad)
2. Accused cannot invoke double jeopardy if the case is dismissed
3. Accused cannot be tried in absentia
REMEDIES OF THE ACCUSED BEFORE ARRAIGNMENT AND PLEA
1. MOTION FOR BILL OF PARTICULARS (RULE 116, SEC. 9)
‣
This is when there are defects in the Information, in order to enable the accused to properly plead and prepare for trial
‣
The failure to move for a bill of particulars before arraignment amounts to a waiver of the defect or detail desired in the
information. (People vs Jalbuena)
2. MOTION FOR SUSPENSION OF THE ARRAIGNMENT (RULE 116, SEC. 11)
‣
This may either be based on —
a. Unsound mental condition — The accused appears to be suffering from an unsound mental condition which
effectively renders him unable to fully understand the charge against ham and to plead intelligently thereto
b. Escape of the accused from custody
c. Existence of a prejudicial question
d. There is a pending petition for review with the Secretary of Justice or the Office of the President — In this
case, the period of suspension under this should not exceed 60 days counted from the filing of the petition with
the reviewing office
‣
‣
NOTE — if the accused has already been arranged, the DOJ secretary can no longer entertain appeal or
petition for review because the petitioner is deemed to have already waived or abandoned it — This is
bolstered by the fact that arraignment of the accused prior to the filing of the appeal or petition for review is set
forth as one of the grounds for its dismissal. Therefore, in such instance, the DOJ, noting that the arraignment
of an accused prior to the filing of an appeal or petition for review is a ground for dismissal under Section 12,
must go back to Section 7 and act upon as mandated therein. In other words, the DOJ must not give due
course to, and must necessarily dismiss, the appeal. The settled rule is that when an accused pleads to the
charge, he is deemed to have waived the right to preliminary investigation and the right to question any
irregularity that surrounds it. The arraignment of petitioner constitutes a waiver of her right to preliminary
investigation or reinvestigation; Such waiver is tantamount to a finding of probable cause. (Adasa vs Abalos
2007)
Does the filing of a motion for reconsideration with the DOJ/Ombudsman on the finding of probable cause a
ground to suspend the arraignment?
‣
NO. If the filing of a motion for reconsideration of the resolution finding probable cause cannot bar the filing of the
corresponding information, then neither can it bar the arraignment of the accused, which in the normal course of
criminal procedure logically follows the filing of the information. (Ramsical vs Sandiganbayan 2010)
3. MOTION TO QUASH (RULE 117)
‣
At any time before entering his plea, the accused may move to quash the complaint or information on any of the
grounds provided for under Rule 117, Sec. 3.
‣
Such as — the accused can challenge the validity or legality of his arrest by MTQ assailing the jurisdiction of the
court over his person
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What if the accused fails to question the legality of his arrest by a motion to quash before arraignment?
‣
The accused, by entering a plea of not guilty, submits himself to the jurisdiction of the court thereby curing any
defect in his arrest.
‣
BUT — the waiver of the right to question the legality of the arrest does not necessarily carry with it his waiver of
the right to question the admissibility of the evidence procured on the occasion of or incidental to the illegal arrest.
The waiver did not transform an inadmissible evidence to one that is admissible. (People vs Pua)
4. MOTION FOR RE-INVESTIGATION OR CONDUCT OF PRELIMINARY INVESTIGATION
‣
Based on either —
a. Absence or irregularity of the Preliminary Investigation
‣
The arraignment of the accused constitutes a waiver of the right to preliminary investigation or reinvestigation.
b. Inquest proceedings where conducted but the accused opts for a preliminary investigation
‣
‣
This applies if the accused was validly arrested without a warrant. In this case, inquest proceedings are
conducted. However, the accused may ask the court for a preliminary investigation, even if the information has
already been filed. if he wants.
‣
SEE — Rule 112, Sec. 6 — After the filing of the complaint or information in court without a preliminary
investigation, the accused may within five (5) days from the time he learns of its filing, ask for a preliminary
investigation.
NOTE — In this case, arraignment is also effectively suspended since the court will hold the proceedings in abeyance
pending the results of the preliminary investigation.
DUTY OF THE COURT BEFORE ARRAIGNMENT
Section 6. Duty of court to inform accused of his right to counsel. — Before arraignment, the court shall inform the
accused of his right to counsel and ask him if he desires to have one. Unless the accused is allowed to defend himself in
person or has employed a counsel of his choice, the court must assign a counsel de oficio to defend him. (6a)
Section 7. Appointment of counsel de oficio. — The court, considering the gravity of the offense and the difficulty of the
questions that may arise, shall appoint as counsel de oficio only such members of the bar in good standing who, by
reason of their experience and ability, can competently defend the accused. But in localities where such members of the
bar are not available, the court may appoint any person, resident of the province and of good repute for probity and
ability, to defend the accused. (7a)
Section 8. Time for counsel de oficio to prepare for arraignment. — Whenever a counsel de oficio is appointed by the
court to defend the accused at the arraignment, he shall be given a reasonable time to consult with the accused as to his
plea before proceeding with the arraignment. (8)
‣
Before the arraignment, the court must —
1. Inform the accused of his right to counsel and the court must ask the accused if he desires one
2. If the accused has no counsel, the court must appoint a counsel de officio to defend him
‣
EXCEPT — If the court allows the accused to defend himself in person
‣
In appointing a counsel de officio, the court, considering the gravity of the offense and the difficulty of the
questions that may arise, shall appoint as counsel de oficio only such members of the bar in good standing who,
by reason of their experience and ability, can competently defend the accused
‣
SALVADOR — the court can just ask any lawyer in the courtroom to help the accused with his arraignment
‣
BUT — in localities where such members of the bar are not available, the court may appoint any person,
resident of the province and of good repute for probity and ability, to defend the accused.
HOW ARRAIGNMENT AND PLEA IS MADE
Section 1. Arraignment and plea; how made. —
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(a) The accused must be arraigned before the court where the complaint or information was filed or assigned for trial.
The arraignment shall be made in open court by the judge or clerk by furnishing the accused with a copy of the
complaint or information, reading the same in the language or dialect known to him, and asking him whether he
pleads guilty or not guilty. The prosecution may call at the trial witnesses other than those named in the complaint or
information.
(b) The accused must be present at the arraignment and must personally enter his plea. Both arraignment and plea shall
be made of record, but failure to do so shall not affect the validity of the proceedings.
(c) When the accused refuses to plead or makes a conditional plea, a plea of not guilty shall be entered for him. (1a)
(d) When the accused pleads guilty but presents exculpatory evidence, his plea shall be deemed withdrawn and a plea of
not guilty shall be entered for him. (n)
(e) When the accused is under preventive detention, his case shall be raffled and its records transmitted to the judge to
whom the case was raffled within three (3) days from the filing of the information or complaint. The accused shall be
arraigned within ten (10) days from the date of the raffle. The pre-trial conference of his case shall be held within ten
(10) days after arraignment. (n)
(f) The private offended party shall be required to appear at the arraignment for purposes of plea bargaining,
determination of civil liability, and other matters requiring his presence. In case of failure of the offended party to
appear despite due notice, the court may allow the accused to enter a plea of guilty to a lesser offense which is
necessarily included in the offense charged with the conformity of the trial prosecutor alone. (cir. 1-89)
(g) Unless a shorter period is provided by special law or Supreme Court circular, the arraignment shall be held within
thirty (30) days from the date the court acquires jurisdiction over the person of the accused. The time of the pendency
of a motion to quash or for a bill of particulars or other causes justifying suspension of the arraignment shall be
excluded in computing the period. (sec. 2, cir. 38-98)
RA 8493 (1998) — SPEEDY TRIAL ACT OF 1998
Section 7. Time Limit Between Filing of Information and Arraignment and Between Arraignment and Trial. - The
arraignment of an accused shall be held within thirty (30) days from the filing of the information, or from the date the
accused has appeared before the justice, judge or court in which the charge is pending, whichever date last occurs.
Thereafter, where a plea of not guilty is entered, the accused shall have at least fifteen (15) days to prepare for trial. Trial
shall commence within thirty (30) days from arraignment as fixed by the court.
If the accused pleads not guilty to the crime charged, he/she shall state whether he/she interposes a negative or
affirmative defense. A negative defense shall require the prosecution to prove the guilt of the accused beyond reasonable
doubt, while an affirmative defense may modify the order of trial and require the accused to prove such defense by clear
and convincing evidence.
WHERE ARRAIGNMENT IS MADE
‣
Accused must be arraigned before the court where either —
1. The complaint or information was filed; or
2. Assigned for trial
WHEN ARRAIGNMENT IS MADE
1. Accused is not yet detained (Rule 116, Sec. 1[g]) —Within a period of 30 days from the time the court acquires
jurisdiction over the person of the accused.
‣
Pre-trial should take place after arraignment within the same 30 days
‣
Maximum of 30 days
2. Accused is preventively detained (Rule 116, Sec. 1[e]) — From the time the information is filed, the case will be set for
raffle within 3 days, now from the time the raffle is concluded, the arraignment will be scheduled within a period of 10
days therefrom
‣
‣
Pre-trial will be schedule within 10 days thereafter
‣
Maximum of 23 days
NOTE — In computing the period, the following shall be excluded —
1. The time of the pendency of a motion to quash
2. The time for the pendency of a bill of particulars
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3. Other causes justifying suspension of the arraignment (Rule 116, Sec. 1[g])
‣
If the accused was not arraigned during the period period, can he be belatedly arraigned after the case has been
submitted for decision?
‣
YES. If this procedure defect was not timely raised and the belated arraignment will not prejudice the rights of the
accused
‣
SEE — People vs Pangilinan, G.R. No. 171020, March 14, 2007
‣
On the first assigned error, appellant assails his conviction because he was not properly arraigned. Since he was
arraigned only after the case was submitted for decision, said irregularity, he argues, is a procedural error which is
prejudicial to the appellant and is tantamount to denial of his constitutional right to be informed of the accusation
against him. He claims that his subsequent arraignment did not cure the defect in the trial proceedings because at
the time the petition for bail was heard, the trial court had not yet acquired jurisdiction over his person.
‣
Appellant is mistaken. When the hearings for his petition for bail were conducted, the trial court had already
acquired jurisdiction over his person. Settled is the rule that jurisdiction over the person of the accused is acquired
upon his arrest or voluntary appearance. In the case at bar, the trial court acquired jurisdiction over the person of
the appellant when he was arrested on 19 March 1997. His arrest, not his arraignment, conferred on the trial court
jurisdiction over his person.
‣
Arraignment is the formal mode and manner of implementing the constitutional right of an accused to be informed
of the nature and cause of the accusation against him. The purpose of arraignment is, thus, to apprise the accused
of the possible loss of freedom, even of his life, depending on the nature of the crime imputed to him, or at the
very least to inform him of why the prosecuting arm of the State is mobilized against him.
‣
Admittedly, appellant was arraigned after the case was submitted for decision. The question is: Were appellants
rights and interests prejudiced by the fact that he was arraigned only at this stage of the proceedings? We do not
think so. Appellants belated arraignment did not prejudice him. This procedural defect was cured when his counsel
participated in the trial without raising any objection that his client had yet to be arraigned. In fact, his counsel
even cross-examined the prosecution witnesses. His counsels active participation in the hearings is a clear
indication that he was fully aware of the charges against him; otherwise, his counsel would have objected and
informed the court of this blunder. Moreover, no protest was made when appellant was subsequently arraigned.
The parties did not question the procedure undertaken by the trial court. It is only now, after being convicted and
sentenced to two death sentences, that appellant cries that his constitutional right has been violated. It is already
too late to raise this procedural defect. This Court will not allow it.
HOW ARRAIGNMENT IS MADE; PROCEDURE OF ARRAIGNMENT
‣
RULE — THE ARRAIGNMENT SHALL BE MADE IN OPEN COURT BY THE JUDGE OR CLERK BY FURNISHING THE ACCUSED WITH A
COPY OF THE COMPLAINT OR INFORMATION, READING THE SAME IN THE LANGUAGE OR DIALECT KNOWN TO HIM, AND ASKING
HIM WHETHER HE PLEADS GUILTY OR NOT GUILTY.
‣
The accused must be present at the arraignment in court and must personally enter his plea.
‣
Both arraignment and plea shall be made of record, but failure to do so shall not affect the validity of the proceedings
‣
NOTE — If the accused pleads not guilty to the crime charged, he/she shall state whether he/she interposes a
negative or affirmative defense. (Sec. 7, Speedy Trial Act)
1. Negative defense — shall require the prosecution to prove the guilt of the accused beyond reasonable doubt
‣
Such as — alibi, denial
2. Affirmative defense — may modify the order of trial and require the accused to prove such defense by clear and
convincing evidence.
‣
‣
Such as — self-defence
Should the offended party be present at the arraignment?
‣
YES. The private offended party shall be required to appear at the arraignment for purposes of —
1. Plea bargaining
2. Determination of civil liability
3. Other matters requiring his presence
‣
Can the offended party waive his right to be present at the arraignment?
‣
YES. He may waive his right to be present if he wants to.
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BUT — In this case, he waives his right to participate in the plea bargaining. In case of failure of the offended party to
appear despite due notice, the court may allow the accused to enter a plea of guilty to a lesser offense which is
necessarily included in the offense charged with the conformity of the trial prosecutor alone.
KINDS OF PLEA OF NOT GUILTY
1. Accused refuses to plead
2. Makes a conditional plea
3. Accused pleads guilty but presents exculpatory evidence (in this case the guilty plea shall be withdrawn and a plea of not
guilty will be entered)
4. Accused himself pleads not guilty
‣
If the accused makes a plea of guilty asked for leniency in the imposition of the penalty, does this amount to a
conditional plea?
‣
NO. The plea for a lesser penalty is merely an appeal to the emotion as it does not assail, restrict, or qualify the
information. (People vs Comendador)
‣
BUT — If the accused pleads guilty provided he is given a lesser penalty, it is not a plea to a lesser offense. It is a plea
that made conditions on the penalty to be imposed. It is a conditional plea which is equivalent to a plea of not guilty.
(People vs Magat)
KINDS OF PLEA OF GUILTY
1. To a lesser offense (Rule 116, Sec. 2)
2. To a capital offense (Rule 116, Sec. 3)
3. To a non-capital offense (Rule 116, Sec. 4)
4. Improvident plea (Rule 116, Sec. 5)
EFFECT OF PLEA OF GUILT
‣
RULE — PLEA OF GUILT IS EQUIVALENT TO A JUDICIAL CONFESSION
‣
Plea of guilt is an admission of all the material facts alleged in the information including the aggravating circumstances
alleged therein. (People vs Gravino)
‣
BUT — aggravating circumstances shall not be taken against him even if he pleads guilty, if these are later disproved.
‣
Evidence may disprove such because plea of guilt does not dispense with the presentation of evidence.
Remember, the court may receive evidence, even there is a plea of guilt when —
1. Accused pleads guilty to a non-capital offense — for purposes of determining the penalty to be imposed.
2. Accused pleads guilty to a capital offense — prosecution still needs to present evidence to prove the
precise degree of culpability of the accused, there will be a full-blown trial.
WITHDRAWAL OF PLEA OF GUILTY
‣
Can a plea of guilty be withdrawn?
‣
YES. In the following cases, the plea of guilty may/will be withdrawn in the following cases —
1. Accused pleads guilty but presents exculpatory evidence (in this case the guilty plea shall be withdrawn and a plea
of not guilty will be entered) (Rule 116, Sec. 1[d])
2. If the accused pleads guilty to a lesser offense before trial, after making a plea of not guilty to the offense charged.
(Rule 116, Sec. 2)
3. At any time before the judgment of conviction becomes final, the court may permit an improvident plea of guilty to
be withdrawn and be substituted by a plea of not guilty. (Rule 116, Sec. 5)
PLEA OF GUILT TO A LESSER OFFENSE; PLEA BARGAINING
Section 2. Plea of guilty to a lesser offense. — At arraignment, the accused, with the consent of the offended party and
the prosecutor, may be allowed by the trial court to plead guilty to a lesser offense which is necessarily included in the
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offense charged. After arraignment but before trial, the accused may still be allowed to plead guilty to said lesser offense
after withdrawing his plea of not guilty. No amendment of the complaint or information is necessary. (sec. 4, circ. 38-98)
Section 1. Arraignment and plea; how made. —XXXXXX
(f) The private offended party shall be required to appear at the arraignment for purposes of plea bargaining,
determination of civil liability, and other matters requiring his presence. In case of failure of the offended party to
appear despite due notice, the court may allow the accused to enter a plea of guilty to a lesser offense which is
necessarily included in the offense charged with the conformity of the trial prosecutor alone. (cir. 1-89)
‣
What is plea bargaining?
‣
‣
Plea bargaining, in criminal cases, is a process whereby the accused and the prosecution work a mutually satisfactory
disposition of the case subject to court approval. It usually involves the defendant’s pleading guilty to a lesser offense
or to only one or some of the counts of a multi-count indictment in return for a lighter sentence than that for the graver
charge. It is not demandable by the accused as a matter of right but it is entirely addressed to the sound discretion of
the court. (Daan vs Sandiganbayan)
What are the requisites of a valid plea bargaining?
‣
REQUISITES — The court may allow the accused to plea guilty to a lesser offense when —
1. The lesser offense is necessarily included in the offense charged; and
2. The plea must be with the consent of both the offended party and the prosecutor.
‣
‣
‣
BUT — The consent of the offended party will not be required, if despite due notice, he fails to appear during the
arraignment.
What is the latest stage when a plea to a lesser offense is allowed?
‣
The latest that the accused can plead guilty to a lesser offense is before trial
‣
SALVADOR — Normally it’s done during pre-trial. One of the maters taken up in pre-trial is plea bargaining. (Rule 118,
Sec. 1[a]) Note that this is not a mitigating circumstance because to avail of such, the accused must plea guilty to the
offense charged.
Once plea bargaining is successful, should the information be amended?
‣
NO. No amendment of the complaint or information is necessary
PLEA OF GUILT TO A CAPITAL OFFENSE
Section 3. Plea of guilty to capital offense; reception of evidence. — When the accused pleads guilty to a capital offense,
the court shall conduct a searching inquiry into the voluntariness and full comprehension of the consequences of his plea
and require the prosecution to prove his guilt and the precise degree of culpability. The accused may present evidence in
his behalf. (3a)
RULE 114 — BAIL
Section 6. Capital offense defined. — A capital offense is an offense which, under the law existing at the time of its
commission and of the application for admission to bail, may be punished with death. (6a)
RA 9346 — AN ACT PROHIBITING THE IMPOSITION OF DEATH PENALTY IN THE PHILIPPINES (June 24, 2006)
SECTION 1. The imposition of the penalty of death is hereby prohibited. Accordingly, Republic Act No. Eight Thousand
One Hundred Seventy-Seven (R.A. No. 8177), otherwise known as the Act Designating Death by Lethal Injection is hereby
repealed. Republic Act No. Seven Thousand Six Hundred Fifty-Nine (R.A. No. 7659), otherwise known as the Death
Penalty Law, and all other laws, executive orders and decrees, insofar as they impose the death penalty are hereby
repealed or amended accordingly.
SEC. 2. In lieu of the death penalty, the following shall be imposed.
(a) the penalty of reclusion perpetua, when the law violated makes use of the nomenclature of the penalties of the
Revised Penal Code; or
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(b) the penalty of life imprisonment, when the law violated does not make use of the nomenclature of the penalties of the
Revised Penal Code.
‣
RULE — WHEN THE ACCUSED PLEADS GUILTY TO A CAPITAL OFFENSE, THE COURT SHALL —
1. Conduct a searching inquiry into the voluntariness and full comprehension of the consequences of his plea
2. Require the prosecution to prove his guilt and the precise degree of culpability (a full trial must still be conducted)
3. Ask the accused if he wishes to present evidence in his behalf, and be allowed to do so if he desires
‣
RATIONALE — The rationale behind the rule is that the courts must proceed with more care where the possible
punishment is in its severest form, namely death, for the reason that the execution of such a sentence is irreversible. The
primordial purpose is to avoid improvident pleas of guilt on the part of an accused where grave crimes are involved since
he might be admitting his guilt before the court and thus forfeiting his life and liberty without having fully understood the
meaning, significance and consequence of his plea. Moreover, the requirement of taking further evidence would aid this
Court on appellate review in determining the propriety or impropriety of the plea. (People vs Gambao 2013)
‣
Is this procedure mandatory?
‣
YES. But the right of the accused to present evidence on his behalf may be waived by him.
‣
‣
SEE — People vs Francisco, G.R. No. 192818, November 17, 2010
‣
This is so, as the rule now stands, in cases in which the accused pleads guilty to a capital offense, the
prosecution is still required to present evidence to prove his guilt and the precise degree of his culpability. In
other words, notwithstanding the plea of guilt, evidence must be adduced to determine the precise
participation of the accused in the perpetuation of the capital offensewhether as principal, accomplice, or
accessoryas well as the presence or absence of modifying circumstances. And the accused may also present
evidence in his behalf either to rebut the prosecutions evidence or to show the presence of mitigating
circumstances.
‣
We also take note that under Sec. 3, Rule 116, the accused may present evidence in his behalfit is,
therefore, not mandatory for the defense to present evidence but is only accorded an opportunity to do so,
which, in the instant case, was waived by the defense.
Why does a “searching inquiry” mean?
‣
Judge should diligently question the —
a. Background of the accused
b. Custodial investigation
c. Explain everything to the accused and question his comprehension
‣
‣
NOTE — If no searching inquiry was made, the plea of guilt may be an improvident plea
SEE — People vs Pastor, G.R. No. 140208, March 12, 2002
‣
The searching inquiry must determine whether the plea of guilt was based on a free and informed judgment.
Hence, it must focus on (1) the voluntariness of the plea, and (2) the full comprehension of the consequences of
the plea. Although there is no definite and concrete rule as to how a trial judge must conduct a &quot;searching inquiry,&quot;
we have held that the following guidelines should be observed:
1.
Ascertain from the accused himself (a) how he was brought into the custody of the law; (b) whether he had the
assistance of a competent counsel during the custodial and preliminary investigations; and (c) under what
conditions he was detained and interrogated during the investigations. This is intended to rule out the
possibility that the accused has been coerced or placed under a state of duress either by actual threats of
physical harm coming from malevolent quarters or simply because of the judge's intimidating robes.
2.
Ask the defense counsel a series of questions as to whether he had conferred with, and completely explained
to, the accused the meaning and consequences of a plea of guilty.
3.
Elicit information about the personality profile of the accused, such as his age, socio-economic status, and
educational background, which may serve as a trustworthy index of his capacity to give a free and informed
plea of guilty.
4.
Inform the accused the exact length of imprisonment or nature of the penalty under the law and the certainty
that he will serve such sentence. For not infrequently, an accused pleads guilty in the hope of a lenient
treatment or upon bad advice or because of promises of the authorities or parties of a lighter penalty should
he admit guilt or express remorse. It is the duty of the judge to ensure that the accused does not labor under
these mistaken impressions because a plea of guilty carries with it not only the admission of authorship of the
crime proper but also of the aggravating circumstances attending it, that increase punishment.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
153 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
5.
RULE 116: ARRAIGNMENT AND PLEA
Inquire if the accused knows the crime with which he is charged and fully explain to him the elements of the
crime which is the basis of his indictment. Failure of the court to do so would constitute a violation of his
fundamental right to be informed of the precise nature of the accusation against him and a denial of his right
to due process.
6.
All questions posed to the accused should be in a language known and understood by the latter.
7.
The trial judge must satisfy himself that the accused, in pleading guilty, is truly guilty. The accused must be
required to narrate the tragedy or reenact the crime or furnish its missing details.
PLEA OF GUILT TO A NON-CAPITAL OFFENSE
Section 4. Plea of guilty to non-capital offense; reception of evidence, discretionary. — When the accused pleads guilty
to a non- capital offense, the court may receive evidence from the parties to determine the penalty to be imposed. (4)
‣
‣
In this case, the conduct of a hearing is discretionary on the part of the judge, only for the purpose of determining the
exact penalty to be imposed.
‣
The court can receive evidence to determine the existence of modificatory circumstances (aggravating, mitigating,
etc.)
‣
Additional evidence independent of the plea may be considered to convince the judge that it was intelligently made.
(People vs Mendoza)
‣
A hearing is merely directory, and not mandatory.
Can the accused invoke Rule 116, Sec. 3 in requiring the court to conduct a searching inquiry and a trial?
‣
NO. The duty imposed upon the court under Sec. 4 is not as stringent as the duty imposed by the court when the
accused pleads guilty to a capital offense. (People vs Madraga)
WITHDRAWAL OF IMPROVIDENT PLEA OF GUILTY
Section 5. Withdrawal of improvident plea of guilty. — At any time before the judgment of conviction becomes final, the
court may permit an improvident plea of guilty to be withdrawn and be substituted by a plea of not guilty. (5)
‣
‣
What is an improvident plea?
‣
An Improvident Plea is where the consequence thereof is not known to the accused. Therefore, the accused did not
intelligently enter his plea, he is not aware of the consequence thereof, that is why the law gives him the opportunity to
withdraw before final judgment.
‣
NOTE — Jurisprudence has held that where the accused pleads guilty to a capital offense and the court failed in its
duty to conduct the prescribed “searching inquiry” into the voluntariness of the accused’s plea and full
comprehension thereof, the plea is deemed made improvidently and rendered inefficacious. (People vs Gumimba)
May an improvident plea be withdrawn?
‣
‣
YES. An improvident plea may be withdrawn anytime before the judgment of conviction becomes final and executory
What is the consequence when, on appeal, the plea is deemed improvident by the appellate court?
1. If the improvident plea is the sole basis of conviction — the appellate court will NOT render judgment but remand
the case for further proceedings
2. If the improvident plea is supported by the evidence presented — appellate court can render judgment based on
the evidence presented
‣
‣
In this case, the conviction was not solely based on the plea anyway.
SEE — People vs Documento, G.R. No. 188706, March 17, 2010
‣
Convictions based on an improvident plea of guilt are set aside only if such plea is the sole basis of the judgment.
‣
The appellant was not fully apprised of the consequences of his guilty plea. In fact, as argued by appellant, “the
trial court should have informed him that his plea of guilt would not affect or reduce the imposable penalty, which
is death as he might have erroneously believed that under Article 63, the death penalty, being a single indivisible
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penalty, shall be applied by the court regardless of any mitigating circumstances that might have attended the
commission of the deed.” Moreover, the trial court judge failed to inform appellant of his right to adduce evidence
despite the guilty plea.
‣
‣
With the trial court’s failure to comply with the guidelines, appellant’s guilty plea is deemed improvidently made
and thus rendered inefficacious. This does not mean, however, that the case should be remanded to the trial court.
This course of action is appropriate only when the appellant’s guilty plea was the sole basis for his
conviction. As held in People v. Mira,—Notwithstanding the incautiousness that attended appellant’s guilty plea,
we are not inclined to remand the case to the trial court as suggested by appellant. Convictions based on an
improvident plea of guilt are set aside only if such plea is the sole basis of the judgment. If the trial court
relied on sufficient and credible evidence in finding the accuse dguilty, the judgment must be sustained, because
then it is predicated not merely on the guilty plea of the accused but also on evidence proving his commission of
the offense charged.
SEE — People vs Gambao, G.R. No. 172707, October 1, 2013
‣
As a general rule, convictions based on an improvident plea of guilt are set aside and the cases are remanded for
further proceedings if such plea is the sole basis of judgement. If the trial court, however, relied on sufficient and
credible evidence to convict the accused, as it did in this case, the conviction must be sustained, because then it
is predicated not merely on the guilty plea but on evidence proving the commission of the offense charged. The
manner by which the plea of guilty is made, whether improvidently or not, loses legal significance where the
conviction can be based on independent evidence proving the commission of the crime by the accused.
‣
Contrary to accused-appellants’ assertions, they were convicted by the trial court, not on the basis of their plea of
guilty, but on the strength of the evidence adduced by the prosecution, which was properly appreciated by the trial
court. The prosecution was able to prove the guilt of the accused-appellants and their degrees of culpability
beyond reasonable doubt.
MOTION FOR BILL OF PARTICULARS
Section 9. Bill of particulars. — The accused may, before arraignment, move for a bill of particulars to enable him properly
to plead and to prepare for trial. The motion shall specify the alleged defects of the complaint or information and the
details desired. (10a)
RULES OF CIVIL PROCEDURE
SECTION 1. When applied for; purpose. - Before responding to a pleading, a party may move for a definite statement or for a bill of
particulars of any matter which is not averred with sufficient definiteness or particularity to enable him properly to prepare his responsive
pleading. XXXXXXXX
Such motion shall point out the defects complained of, the paragraphs wherein they are contained, and the details desired. (1a)
SECTION 2. Action by the court. - Upon the filing of the motion, the clerk of court must immediately bring it to the attention of the court
which may either deny or grant it outright, or allow the parties the opportunity to be heard. (n)
SECTION 3. Compliance with order. - If the motion is granted, either in whole or in part, the compliance therewith must be effected within
ten (10) days from notice of the order, unless a different period is fixed by the court.
The bill of particulars or a more definite statement ordered by the court may be filed either in a separate or in an amended pleading,
serving a copy thereof on the adverse party. (n)
‣
When is a motion for bill of particulars proper?
‣
‣
When should a motion for bill of particulars be filed?
‣
‣
If the information contains matters which is are averred with sufficient definiteness or particularity to enable the
accused to properly to prepare for arraignment
Before arraignment, otherwise, it is waived.
What should the motion allege?
‣
Accused must allege —
1. Defects of the information
2. The paragraphs wherein they are contained, and
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3. Details desired
‣
How should compliance by the prosecution be done?
‣
‣
The bill of particulars or a more definite statement ordered by the court may be filed either in a separate or in an
amended information.
What if the prosecution fails to comply with the order of the court provide a bill of particulars?
‣
If prosecution fails to provide a Bill of Particulars or what ir provided was defective, the case may be dismissed based
on failure to prosecute
PRODUCTION OR INSPECTION OF MATERIAL EVIDENCE IN POSSESSION OF PROSECUTION
Section 10. Production or inspection of material evidence in possession of prosecution. — Upon motion of the accused
showing good cause and with notice to the parties, the court, in order to prevent surprise, suppression, or alteration, may
order the prosecution to produce and permit the inspection and copying or photographing of any written statement given
by the complainant and other witnesses in any investigation of the offense conducted by the prosecution or other
investigating officers, as well as any designated documents, papers, books, accounts, letters, photographs, objects or
tangible things not otherwise privileged, which constitute or contain evidence material to any matter involved in the case
and which are in the possession or under the control of the prosecution, police, or other law investigating agencies. (11a)
SUSPENSION OF ARRAIGNMENT
Section 11. Suspension of arraignment. — Upon motion by the proper party, the arraignment shall be suspended in the
following cases:
(a) The accused appears to be suffering from an unsound mental condition which effective renders him unable to fully
understand the charge against him and to plead intelligently thereto. In such case, the court shall order his mental
examination and, if necessary, his confinement for such purpose;
(b) There exists a prejudicial question; and
(c) A petition for review of the resolution of the prosecutor is pending at either the Department of Justice, or the Office of
the President; provided, that the period of suspension shall not exceed sixty (60) days counted from the filing of the
petition with the reviewing office. (12a)
‣
What happens after 60 days and the petition for review with the DOJ is still unresolved?
‣
SALVADOR — It depends on the judge, some judges wait for the resolution of the petition, some proceed with
arraignment.
OTHER CONCEPTS ON ARRAIGNMENT
RE-ARRAIGNMENT UNDER AN AMENDED INFORMATION OR SUBSTITUTED INFORMATION
‣
When is another arraignment (re-arraignment) required?
1. Where the accused has already been arraigned and subsequently, the information was substantially amended
— an arraignment on the amended information is mandatory because the accused has the constitutional right to be
information of the accusation against him, and more so, because the accused had repeatedly called the attention of
the court to the absence of arraignment. (Cabangangan vs Concepcion)
‣
BUT — If the information was merely amended as to form which are not prejudicial to the accused, there is NO
need for re-arraignment
‣
Such as — a change in the date of the commission of the crime of homicide. Such amendment does not
change the nature of the crime. (Kummer vs People)
2. Where the accused has already been arraigned and subsequently, the information was substituted
‣
Such as if the offense was replaced with a new one which was not necessarily included in the old information.
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CONDITIONAL ARRAIGNMENT
‣
SALVADOR — Conditional arraignment is practiced only in the Sandiganbayan. I have never seen it happen in regular
courts.
‣
What is a conditional arraignment?
‣
‣
This is when the accused is conditionally arraigned pleading not guilty to the Information. The arraignment was
undertaken solely to accommodate the petitioner in his request to travel pending the determination of probable cause
against him at the reinvestigation stage. The conditional arraignment is subject to the condition that if accused is
exonerated at the preliminary investigation, the arraignment is set aside. On the other hand, should there be cause
against the accused either as already charged or a separate charge which might be related to the case pending, the
arraignment will not serve as basis for the invocation of the right against double jeopardy. (Conjuangco vs
Sandiganbayan 1998)
Is the practice of conducting conditional arraignment allowed?
‣
YES. It may lead to a waiver of the right to double jeopardy to the filing of an amended information
‣
SEE — Albert vs Sandiganbayan, G.R. No. 164015, February 26, 2009
‣
‣
The practice of the Sandiganbayan of conducting &quot;provisional&quot; or &quot;conditional&quot; arraignments is not sanctioned by
the Revised Internal Rules of the Sandiganbayan or by the regular Rules of Court. However, in People v. Espinosa,
this Court tangentially recognized such practice, provided that the alleged conditions attached thereto should
be &quot;unmistakable, express, informed and enlightened.&quot; Moreover, the conditions must be expressly stated in
the Order disposing of the arraignment; otherwise, the arraignment should be deemed simple and
unconditional.
‣
In the present case, the arraignment of petitioner is reflected in the Minutes of the Sandiganbayan Proceedings
dated 13 March 2001 which merely states that the &quot;[a]ccused when arraigned entered a plea of not guilty. The
Motion to Travel is granted subject to the usual terms and conditions imposed on accused persons travelling (sic)
abroad.&quot; In the Resolution of 16 April 2001, the Sandiganbayan mentioned the arraignment of petitioner and
granted his Urgent Motion to Amend Motion to Lift Hold Departure Order and to be Allowed to Travel, setting forth
the conditions attendant thereto which, however, were limited only to petitioner’s itinerary abroad; the setting up of
additional bailbond; the required appearance before the clerk of court; and written advice to the court upon return
to the Philippines. Nothing on record is indicative of the provisional or conditional nature of the arraignment.
Hence, following the doctrine laid down in Espinosa, the arraignment of petitioner should be deemed
simple and unconditional.
SEE — Braza vs Sandiganbayan, G.R. No. 195032, February 20, 2013
‣
While it is true that the practice of the Sandiganbayan of conducting &quot;provisional&quot; or &quot;conditional&quot; arraignment of
the accused is not specifically sanctioned by the Revised Internal Rules of the Procedure of the Sandiganbayan or
by the regular Rules of Procedure, this Court had tangentially recognized such practice in People v. Espinosa,
provided that the alleged conditions attached to the arraignment should be &quot;unmistakable, express, informed and
enlightened.&quot; The Court further required that the conditions must be expressly stated in the order disposing of
arraignment, otherwise, it should be deemed simple and unconditional.
‣
A careful perusal of the record in the case at bench would reveal that the arraignment of Braza under the first
information was conditional in nature as it was a mere accommodation in his favor to enable him to travel abroad
without the Sandiganbayan losing its ability to conduct trial in absentia in case he would abscond. The
Sandiganbayan's June 6, 2008 Order clearly and unequivocally states that the conditions for Braza's arraignment
as well as his travel abroad, that is, that if the Information would be amended, he shall waive his constitutional
right to be protected against double jeopardy and shall allow himself to be arraigned on the amended information
without losing his right to question the same. It appeared that these conditions were duly explained to Braza and
his lawyer by the anti-graft court. He was afforded time to confer and consult his lawyer. Thereafter, he voluntarily
submitted himself to such conditional arraignment and entered a plea of &quot;not guilty&quot; to the offense.
‣
Verily, the relinquishment of his right to invoke double jeopardy had been convincingly laid out. Such waiver was
clear, categorical and intelligent. It may not be amiss to state that on the day of said arraignment, one of the
incidents pending for the consideration of the Sandiganbayan was an omnibus motion for determination of
probable cause and for quashal of information or for reinvestigation filed by accused Radaza. Accordingly, there
was a real possibility that the first information would be amended if said motion was granted. Although the
omnibus motion was initially denied, it was subsequently granted upon motion for reconsideration, and a
reinvestigation was ordered to be conducted in the criminal case.
‣
Having given his conformity and accepted the conditional arraignment and its legal consequences, Braza is
now estopped from assailing its conditional nature just to conveniently avoid being arraigned and
prosecuted of the new charge under the second information.
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RULE 117: MOTION TO QUASH
‣
What is a Motion to Quash (MTQ)?
‣
It is a mode by which an accused assails the validity of a criminal complaint or information filed against him for
insufficiency on its face in point of law, or for defects which are apparent in the face of the information. (People vs
Odtuhan 2013)
WHEN TO FILE
Section 1. Time to move to quash. — At any time before entering his plea, the accused may move to quash the complaint
or information. (1)
‣
RULE — The Motion to Quash may be made at any time before he accused enters his plea
‣
‣
NOTE — Distinguish this from the Bill of Particulars which must be filed before arraignment
Are there instances when an MTQ is now allowed?
‣
YES. Under the Rules on Summary Procedure, an MTQ is generally not allowed except on the ground of (1) lack of
jurisdiction over the subject-matter or (2) failure to comply with barangay conciliation proceedings.
FORM AND CONTENTS
Section 2. Form and contents. — The motion to quash shall be in writing, signed by the accused or his counsel and shall
distinctly specify its factual and legal grounds. The court shall consider no ground other than those stated in the motion,
except lack of jurisdiction over the offense charged. (2a)
‣
The motion to quash must be —
1. In writing
2. Signed by the accused or his counsel
3. Specify distinctly the factual and legal grounds relied upon
‣
NOTE — An oral motion to quash NOT allowed.
GROUNDS OF A MOTION TO QUASH
Section 3. Grounds. — The accused may move to quash the complaint or information on any of the following grounds:
(a) That the facts charged do not constitute an offense;
(b) That the court trying the case has no jurisdiction over the offense charged;
(c) That the court trying the case has no jurisdiction over the person of the accused;
(d) That the officer who filed the information had no authority to do so;
(e) That it does not conform substantially to the prescribed form;
(f) That more than one offense is charged except when a single punishment for various offenses is prescribed by law;
(g) That the criminal action or liability has been extinguished;
(h) That it contains averments which, if true, would constitute a legal excuse or justification; and
(i) That the accused has been previously convicted or acquitted of the offense charged, or the case against him was
dismissed or otherwise terminated without his express consent.
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Section 7. Former conviction or acquittal; double jeopardy. — When an accused has been convicted or acquitted, or the
case against him dismissed or otherwise terminated without his express consent by a court of competent jurisdiction,
upon a valid complaint or information or other formal charge sufficient in form and substance to sustain a conviction and
after the accused had pleaded to the charge, the conviction or acquittal of the accused or the dismissal of the case shall
be a bar to another prosecution for the offense charged, or for any attempt to commit the same or frustration thereof, or
for any offense which necessarily includes or is necessarily included in the offense charged in the former complaint or
information.
However, the conviction of the accused shall not be a bar to another prosecution for an offense which necessarily
includes the offense charged in the former complaint or information under any of the following instances:
(a) the graver offense developed due to supervening facts arising from the same act or omission constituting the former
charge;
(b) the facts constituting the graver charge became known or were discovered only after a plea was entered in the former
complaint or information; or
(c) the plea of guilty to the lesser offense was made without the consent of the prosecutor and of the offended party
except as provided in section 1 (f) of Rule 116.
In any of the foregoing cases, where the accused satisfies or serves in whole or in part the judgment, he shall be credited
with the same in the event of conviction for the graver offense. (7a)
GROUNDS FOR MOTION TO QUASH
1. Defective complaint and information
a. That the facts charged do not constitute an offense
b. That the officer who filed the information had no authority to do so
c. That it does not conform substantially to the prescribed form
d. That more than one offense is charged except when a single punishment for various offenses is prescribed by law
(duplicity of the offense)
e. That it contains averments which, if true, would constitute a legal excuse or justification
2. Lack of jurisdiction
a. That the court trying the case has no jurisdiction over the offense charged
b. That the court trying the case has no jurisdiction over the person of the accused
3. That the criminal action or liability has been extinguished (such as by prescription)
4. Double jeopardy — That the accused has been previously convicted or acquitted of the offense charged, or the case
against him was dismissed or otherwise terminated without his express consent.
GROUNDS FOR MOTION TO QUASH (EXPOUNDED)
1. DEFECTIVE COMPLAINT AND INFORMATION
a. THAT THE FACTS CHARGED DO NOT CONSTITUTE AN OFFENSE
‣
‣
In determining the sufficiency of the information once a motion to quash it is filed, can you go beyond the
information?
‣
NO. The inquiry should be limited to the facts in the information. An MTQ is a hypothetical admission of the
facts alleged in the information. The fundamental test in determining the sufficiency of the material averments
in an information is whether or not the facts alleged therein, which are hypothetically admitted would establish
the essential elements of the crime defined by law. (People vs Odtuhan 2013)
‣
Evidence aliunde or matters extrinsic of the information are not to be considered. To be sure, a motion to quash
should be based on a defect in the information which is evident on its face. Thus, if the defect can be cured by
amendment or if it is based on the ground that the facts charged do not constitute an offense, the prosecution
is given by the court the opportunity to correct the defect by amendment. If the motion to quash is sustained
the court may order that another complaint or information be filed except when the information is quashed on
the ground of extinction of criminal liability or double jeopardy. (People vs Odtuhan 2013)
NOTE — If based on this ground, Court should NOT immediately grant the MTQ but should give the prosecution
the chance to correct the defect by amendment. If despite such opportunity, the prosecution fails to make
amendment or makes amendment that still suffers from the same defect, then the court can now grant the MTQ
and dismiss the information.
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Such as if o certification from the provincial prosecutor or ombudsmans in the proper case
c. THAT IT DOES NOT CONFORM SUBSTANTIALLY TO THE PRESCRIBED FORM
d. THAT MORE THAN ONE OFFENSE IS CHARGED EXCEPT WHEN A SINGLE PUNISHMENT FOR VARIOUS OFFENSES IS
PRESCRIBED BY LAW
•
Rule is one offense per information unless a single penalty is imposed for multiple offences
e. THAT IT CONTAINS AVERMENTS WHICH, IF TRUE, WOULD CONSTITUTE A LEGAL EXCUSE OR JUSTIFICATION
•
Contains justifying or mitigating circumstances which the prosecutor should not have placed.
•
Weak information
2. LACK OF JURISDICTION
a. Over the offense — the court trying the case has no jurisdiction over the offense charged
•
Court can consider this even if not alleged
b. Over the person of the accused — That the court trying the case has no jurisdiction over the person of the
accused;
•
No voluntary surrender or arrest yet
3. THAT THE CRIMINAL ACTION OR LIABILITY HAS BEEN EXTINGUISHED (SUCH AS BY PRESCRIPTION)
‣
It is the criminal liability which has been extinguished and which this ground applies to
‣
If the issue is with the prescription of penalties, that’s a different story since that presupposes that judgment had
already been meted out
4. DOUBLE JEOPARDY — THAT THE ACCUSED HAS BEEN PREVIOUSLY CONVICTED OR ACQUITTED OF THE OFFENSE CHARGED, OR
THE CASE AGAINST HIM WAS DISMISSED OR OTHERWISE TERMINATED WITHOUT HIS EXPRESS CONSENT
REQUISITES FOR DOUBLE JEOPARDY TO ATTACH
1. FIRST JEOPARDY MUST HAVE ATTACHED PRIOR TO THE SECOND
‣
REQUISITES — It attaches when all the following are present —
a.
There is a valid complaint of information or other formal charge sufficient in form and substance to sustain
a conviction
‣
RIANO — The sufficiency of the complaint or information is dependent on whether the same could sustain a
conviction. If it could not sustain the conviction desired, then the charge is not a valid one and preclude double
jeopardy. If the information alleges facts which does not constitute an offense, then the filing of the new
corrected information does not trigger the application of double jeopardy since one could not be possibly be in
danger of being convicted under a defective information. A complaint or information may not be considered
valid if it does not contain the basic requisites of sufficiency under Rule 110, Sec. 6.
‣
The information is not sufficient when for example it was filed without authority of the proper officer, or it is
voluntarily dismissed by the prosecution. (Cudia vs CA)
b. Such information is before a a court of competent jurisdiction
c.
‣
Relate this with the concept of jurisdiction and venue in criminal cases.
‣
Example — double jeopardy does not attached where the accused enters a plea in a court that had no
jurisdiction.
Accused has been arraigned and has validly pleaded to the charge
2. FIRST JEOPARDY MUST HAVE BEEN VALIDLY TERMINATED
‣
It terminates when there is either —
a.
Conviction
b.
Acquittal
c.
Dismissal without the express consent of the accused (such as due to failure to prosecute)
d.
Dismissal amounting to an acquittal (exceptionally, even with consent of the accused), due to either —
i.
Violation of Speedy Trial
ii.
Violation of the right to speedy disposition of cases
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iii. Demurrer to Evidence
iv. Discharge as a state witness
‣
BUT — The discharge of an accused in order to make him a state witness is equivalent to an acquittal and is a
bar to reinstatement of the case against him. However, if the accused so discharged fails or refuses to testify
against his co-defendant, the defense of double jeopardy is withdrawn from him and becomes unavailable to
him. (Bogo-Medellin Milling Co. v. Son 1992)
3. SECOND JEOPARDY MUST BE FOR THE SAME OFFENSE OR THE SECOND OFFENSE INCLUDES OR IS NECESSARILY INCLUDED IN
THE OFFENSE CHARGED IN THE FIRST INFORMATION, OR IS AN ATTEMPT TO COMMIT THE SAME OR A FRUSTRATION THEREOF.
a.
The second jeopardy is for the same offense
b.
The second offense includes or is necessarily included in the offense charged in the first information
c.
The second offense is an attempt to commit the same or a frustration of the first offense
‣
BUT — If an act is punished by a law and an ordinance, conviction or acquittal under either shall constitute a bar to
another prosecution for the same act. (Art. 3, Sec. 21, 1987 Constitution)
‣
When is the second offense charged the same as the first offense?
‣
‣
‣
BERNAS — The test now is whether one offense is identical with the other or whether it is an attempt or
frustration of the other or whether one offense necessarily includes or is necessarily included in the other. What
this test shows is that identity of offenses does NOT require one-to-one correspondence between the facts and
law involved in the two charges. It is necessary, however, that one offense is completely included in the other.
‣
Example — Thus, while physical injury is not identical with attempted homicide, for purposes of double jeopardy
physical injury is &quot;the same&quot; as attempted homicide (which alleges inflicted injury) because physical injury is
necessarily included in such attempted homicide.
What if a person commits two or more crimes with one act (one act resulting in multiple offenses)?
‣
BERNAS — The situation is different when one act violates two different statutes or two different provisions of a
statute. The rule in such a case is that if the one act results in two distinct offenses, prosecution under one is NOT
a bar to prosecution under the other. The test is not whether the defendant has already been tried for the same
act, but whether the defendant has already been put in jeopardy for the same offense. (People v. Cabrera 1922)
‣
Examples of identical acts which constitutes different offenses, thus not barred by double jeopardy —
‣
Theft of electricity under the RPC and Violation of PD 401 (Diaz vs Davao Light and Power)
‣
Illegal recruitment and estafa (People vs Fernandez 2014)
‣
Violation of BP 22 and estate (Nierras vs Dacuycuy)
‣
Direct bribery under RPC and violations under the Anti-Graft and Corrupt Practices Act (Merencillo vs People)
Convicted of physical injuries through reckless imprudence, accused was subsequently charged with damage
to property through the same act of reckless imprudence, both under Article 365, R.P.C. Double jeopardy?
‣
YES. The essence of criminal negligence under Article 365 is the imprudent or negligent act. Hence, the second
jeopardy is for the same offense. (People vs Buan 1968)
‣
SEE — Ivler v. Judge San Pedro, G.R. No. 172716, November 17, 2010.
‣
The doctrine that reckless imprudence under Article 365 is a single quasi-offense by itself and not merely a
means to commit other crimes such that conviction or acquittal of such quasi-offense bars subsequent
prosecution for the same quasi-offense, regardless of its various resulting acts, undergirded this Court's
unbroken chain of jurisprudence on double jeopardy as applied to Article 365. The reason for this consistent
stance of extending the constitutional protection under the Double Jeopardy Clause to quasi-offenses was
best articulated by Mr. Justice J.B.L. Reyes in Buan, where, in barring a subsequent prosecution for &quot;serious
physical injuries and damage to property thru reckless imprudence&quot; because of the accused's prior acquittal of
&quot;slight physical injuries thru reckless imprudence,&quot; with both charges grounded on the same act, the Court
explained: &quot;Reason and precedent both coincide in that once convicted or acquitted of a specific act of
reckless imprudence, the accused may not be prosecuted again for that same act. For the essence of the
quasi-offense of criminal negligence under article 365 of the Revised Penal Code lies in the execution of an
imprudent or negligent act that, if intentionally done, would be punishable as a felony. The law penalizes thus
the negligent or careless act, not the result thereof. The gravity of the consequence is only taken into account
to determine the penalty, it does not qualify the substance of the offense. And, as the careless act is single,
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whether the injurious result should affect one person or several persons, the offense (criminal negligence)
remains one and the same, and can not be split into different crimes and prosecutions.
EXCEPTIONS TO THE RULE ON DOUBLE JEOPARDY
‣
In the following cases, double jeopardy will NOT set in —
1.
Supervening event — The graver offense developed due to supervening facts arising from the same act or omission
constituting the former charge
2.
Late discovery of facts — The facts constituting the graver charge became known or were discovered only after a
plea was entered in the former complaint or information
3.
Plea to lesser offense without consent of prosecutor and private offended party (who appears during
arraignment for plea bargaining)
‣
4.
NOTE — If the private offended party did not appear during arraignment for plea bargaining, his consent is NOT
required. It is a waiver to participate in plea bargaining
If the acquittal or dismissal of the case which amounts to an acquittal (such as a demurrer to evidence) was
made with grave abuse of discretion amounting to lack or excess of jurisdiction — this is when the prosecution
was denied due process as when the evidence clearly shows a sham trial. (People vs Laguio, Galman vs
Sandiganbayan)
NOT GROUNDS FOR MOTION TO QUASH
1. Affidavit of desistance by offended party
‣
This will be discussed later in pre-trial. Just remember that generally, criminal cases cannot be compromised.
2. Absence of probable cause (based of the defect in the warrant or arrest)
‣
Remedy — Motion for judicial determination of probable cause and move for dismissal (Salvador)
‣
BUT — Under the Revised Guidelines for Continuous Trial of Criminal Cases effective September 1, 2017, this is a
prohibited motion.
3. Absence of or defects in Preliminary Investigation
4.
‣
Remedy — Motion for Re-investigation or Motion for the Conduct of a Preliminary Investigation
‣
In this case, the court proceedings should be hold in abeyance and the court should remand the case to the
prosecutor’s office for completion of preliminary investigation.
Matters of defense or evidence
‣
Thus, the accused cannot file an MTQ based on the fact that he acted in self-defense.
‣
But there are defences allowed by the rule to be grounds for an MTQ such as double jeopardy and extinguishment of
criminal liability.
EFFECT OF FAILURE TO MOVE TO QUASH OR TO ALLEGE ANY GROUND THEREFOR
Section 9. Failure to move to quash or to allege any ground therefor. — The failure of the accused to assert any ground of
a motion to quash before he pleads to the complaint or information, either because he did not file a motion to quash or
failed to allege the same in said motion, shall be deemed a waiver of any objections based on the grounds provided for in
paragraphs (a), (b), (g), and (i) of section 3 of this Rule. (8)
RULES OF CIVIL PROCEDURE
RULE 15 — MOTIONS
SECTION 8. Omnibus motion. - Subject to the provisions of Section 1 of Rule 9, a motion attacking a pleading, order, judgment, or
proceeding shall include all objections then available, and all objections not so included shall be deemed waived. (8a)
RULE 9 — EFFECT OF FAILURE TO PLEAD
SECTION 1. Defenses and objections not pleaded. - Defenses and objections not pleaded either in a motion to dismiss or in the answer
are deemed waived.
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However, when it appears from the pleadings or the evidence on record that the court has no jurisdiction over the subject matter, that
there is another action pending between the same parties for the same cause, or that the action is barred by a prior judgment or by
statute of limitations, the court shall dismiss the claim. (2a)
FAILURE TO MOVE TO QUASH OR TO ALLEGE GROUNDS; OMNIBUS MOTION RULE
‣
RULE — THE FAILURE OF THE ACCUSED TO ASSERT ANY GROUND OF A MOTION TO QUASH BEFORE HE PLEADS TO THE
COMPLAINT OR INFORMATION SHALL BE DEEMED A WAIVER OF ANY OBJECTIONS
‣
A MTQ is an omnibus motion since the rule impliedly requires that all the objections available at the time the motion is
filed should be invoked. The rule instructs that the failure to assert any ground of a MTQ before a plea to the
compliant or information shall be deemed a waiver of any objections.
‣
The failure to assert a ground may either be because —
1. He did not file a motion to quash
2. He failed to allege the same in said motion
‣
‣
NOTE — The rule is slightly different in civil actions, in such case, if the plaintiff does not file a motion to dismiss,
the ground is NOT waived, the plaintiff can still set up the ground as an affirmative defense in his answer. In
criminal actions, if the ground is not set up by MTQ, it will be waived.
EXCEPT — THE FOLLOWING GROUNDS WILL NOT BE WAIVED, EVEN IF THE ACCUSED DID NOT FILE A MOTION TO QUASH AND
HE IS ARRAIGNED AND PLEADS, HE CAN STILL QUESTION THE PROCEEDINGS AND ARRAIGNMENT DOES NOT CURE SUCH
DEFECTS —
1. That the facts charged do not constitute an offense
2. That the court trying the case has no jurisdiction over the offense charged
3. That the criminal action or liability has been extinguished
4. Double jeopardy — That the accused has been previously convicted or acquitted of the offense charged, or the case
against him was dismissed or otherwise terminated without his express consent.
RESOLUTION OF THE MOTION TO QUASH; EFFECT OF GRANT
Section 2. Form and contents. — XXXXXXX The court shall consider no ground other than those stated in the motion,
except lack of jurisdiction over the offense charged. (2a)
Section 4. Amendment of the complaint or information. — If the motion to quash is based on an alleged defect of the
complaint or information which can be cured by amendment, the court shall order that an amendment be made. (4a)
If it is based on the ground that the facts charged do not constitute an offense, the prosecution shall be given by the
court an opportunity to correct the defect by amendment. The motion shall be granted if the prosecution fails to make the
amendment, or the complaint or information still suffers from the same defect despite the amendment. (n)
Section 5. Effect of sustaining the motion to quash. — If the motion to quash is sustained, the court may order that
another complaint or information be filed except as provided in section 6 of this rule. If the order is made, the accused, if
in custody, shall not be discharged unless admitted to bail. If no order is made or if having been made, no new
information is filed within the time specified in the order or within such further time as the court may allow for good cause,
the accused, if in custody, shall be discharged unless he is also in custody for another charge. (5a)
Section 6. Order sustaining the motion to quash not a bar to another prosecution; exception. — An order sustaining the
motion to quash is not a bar to another prosecution for the same offense unless the motion was based on the grounds
specified in section 3 (g) and (i) of this Rule. (6a)
RESOLUTION OF THE MTQ
‣
RULE — IN RESOLVING THE MTQ, THE COURT CAN ONLY CONSIDER THE GROUNDS STATED IN THE MOTION
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Even if a reading of the Information indicates the presence of averments which if true would constitute a legal
justification for the acts of the accsued, such ground shall not be considered by the court if it was not stated or
invoked in the motion to quash
‣
‣
EXCEPT — the court may consider “lack of jurisdiction over the offense charged” even if it is not stated in the
information
EFFECTS WHEN THE MTQ IS GRANTED
‣
RULE — WHEN A MOTION TO QUASH IS SUSTAINED —
1. THE COURT WILL QUASH THE INFORMATION
‣
To quash means “to annul, vacate or overthrow”. This does not necessarily mean the dismissal of the case.
(People vs Sandiganabayan)
‣
EXCEPT — If the motion to quash is based on an alleged defect of the complaint or information which can be
cured by amendment, the court shall order that an amendment be made.
‣
The prosecution should be given the chance to correct the Information (such as when it fails to allege facts
which constitutes an offense)
‣
BUT — The motion to quash shall be granted if —
a.
The prosecution fails to make the amendment, or
b.
Despite the amendment, the complaint or information still suffers from the same defect
2. THE COURT MAY ORDER THAT ANOTHER COMPLAINT OR INFORMATION BE FILED
‣
EXCEPT — If the ground relied upon is either —
a. Double Jeopardy
b. Extinction of Criminal Liability
‣
‣
NOTE — In these two grounds, the prosecution may file an MR or appeal since double jeopardy does not
attach as the accused has not pleaded to the charge.
In the meantime, if the court orders that another information be filed, will the accused be discharged (if in
custody)?
‣
NO. The accused, if in custody, shall not be discharged unless admitted to bail.
‣
BUT — If no order is made or if having been made, no new information is filed within the time specified in the
order or within such further time as the court may allow for good cause, the accused, if in custody, shall be
discharged unless he is also in custody for another charge.
REMEDY OF THE ACCUSED WHEN THE MTQ IS DENIED
‣
The remedy of the accused is to go to trial without prejudice to reiterating the special defences invoked in the motion to
quash.
‣
Can the accused file a Petition for Certiorari under Rule 65 to question the denial of his MTQ?
‣
NO. The general rule is that a petition for certiorari is NOT the proper remedy against na order denying an MTQ. But if
the court acted with grave abuse of discretion, then certiorari or prohibition lies. (Lazarte vs Sandiganbayan)
‣
SALVADOR — A certiorari is frowned upon (even to the extent of being prohibited). There are already a lot of cases
saying that once the MTQ is denied, the case should proceed to trial.
PROVISIONAL DISMISSAL
Section 8. Provisional dismissal. — A case shall not be provisionally dismissed except with the express consent of the
accused and with notice to the offended party.
The provisional dismissal of offenses punishable by imprisonment not exceeding six (6) years or a fine of any amount, or
both, shall become permanent one (1) year after issuance of the order without the case having been revived. With respect
to offenses punishable by imprisonment of more than six (6) years, their provisional dismissal shall become permanent
two (2) years after issuance of the order without the case having been revived. (n)
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
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SECTION 10. Provisional Dismissal. —
(a) When the delays are due to the absence of an essential witness whose whereabouts are unknown or cannot be
determined and, therefore, are subject to exclusion in determining compliance with the prescribed time limits which
caused the trial to exceed one hundred eighty (180) days, the court shall provisionally dismiss the action with the
express consent of the detained accused.
(b) When the delays are due to the absence of an essential witness whose presence cannot be obtained by due diligence
though his whereabouts are known, the court shall provisionally dismiss the action with the express consent of the
detained accused provided:
(1) the hearing in the case has been previously twice postponed due to the non-appearance of the essential witness
and both the witness and the offended party, if they are two different persons, have been given notice of the
setting of the case for third hearing, which notice contains a warning that the case would be dismissed if the
essential witness continues to be absent; and
(2) there is proof of service of the pertinent notices of hearings or subpoenas upon the essential witness and the
offended party at their last known postal or e-mail addresses or mobile phone numbers.
(c) For the above purpose, the public or private prosecutor shall first present during the trial the essential witness or
witnesses to the case before anyone else. An essential witness is one whose testimony dwells on the presence of
some or all of the elements of the crime and whose testimony is indispensable to the conviction of the accused.
SECTION 11. Service of Subpoena and Notices Through Electronic Mail or Mobile Phones. — Subpoena and notices may
be served by the court to parties and witnesses through electronic mails (e-mail) or through mobile phone either through
phone calls or through short messaging service (SMS).
SECTION 12. Proof of Service of Notice of Hearing or Subpoena. — To ascertain the proper service of notice of hearing or
subpoena:
(a) The public prosecutor shall, during inquest or preliminary investigation, require the complainant and his witnesses
and, in proper cases, the police officers who witnessed the commission of the crime subject of the investigation, to
leave with him their postal and e-mail addresses and mobile phone numbers for use in summoning them when they
need to appear at the hearings of the case.
(b) When requesting the court to issue a subpoena or subpoena duces tecum for their witnesses, the parties shall
provide the court with the postal and e-mail addresses and mobile phone numbers of such witnesses.
(c) The service of notice of hearing or subpoena at the postal address, e-mail address, or through mobile phone number
shall be proved by any of the following:
(1) an officer's return or affidavit of service if done by personal service, or by registry return card;
(2) printouts of sent e-mail and the acknowledgment by the recipient;
(3) printouts of electronic messages transmitted through the court's equipment or device and the acknowledgment by
the recipient; or
(4) reports of phone calls made by the court.
(d) The postal and e-mail addresses as well as the mobile phone numbers supplied by the parties and their witnesses
incident to court cases shall be regarded as part of the judicial processes in those cases. Consequently, any person
who uses the same without proper authority or for purposes other than sending of court notices shall be deemed
guilty of indirect contempt and accordingly punished.
(e) In cases of police officers whose testimonies are essential to the prosecution of the case, service of the notice of
hearing or subpoena on them shall be made through the police unit responsible for the arrest and prosecution of the
accused, copy furnished the Personnel Department of the Philippine National Police. It shall be the responsibility of
the head of that police unit to ensure the transmission of the notice or subpoena to the addressee. Service upon the
police unit shall be deemed service upon such police officers.
(f)
The court shall cause the service of a copy of the order of provisional dismissal upon the offended party in the
manner provided above.
SECTION 14. Revival of Cases Provisionally Dismissed. — The one or two-year period allowed for reviving a criminal case
that has been provisionally dismissed shall be reckoned from the issuance of the order of dismissal. The dismissal shall
become automatically permanent if the case is not revived within the required period. Such permanent dismissal shall
amount to an adjudication of the case on the merits.
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NATURE OF A PROVISIONAL DISMISSAL
‣
The concept of a provisional dismissal contemplates that the dismissal of the criminal action is not permanent and can be
revived within the period set by the Rules of Court.
HOW A PROVISIONAL DISMISSAL IS MADE
‣
RULE — A PROSECUTION MAY MOVE TO PROVISIONALLY DISMISS A CASE PROVIDED —
1.
The prosecution with the express conformity of the accused or the accused moves for a provisional (sin perjuicio)
dismissal of the case; or both the prosecution and the accused move for a provisional dismissal of the case
2.
The offended party is notified of the motion for a provisional dismissal of the case
3.
The court issues an order granting the motion and dismissing the case provisionally
4.
The public prosecutor is served with a copy of the order of provisional dismissal of the case (People vs Lacson 2003)
‣
NOTE — The foregoing requirements are conditions sine qua non to the application of the time-bar in the second
paragraph of the new rule. The raison d etre for the requirement of the express consent of the accused to a provisional
dismissal of a criminal case is to bar him from subsequently asserting that the revival of the criminal case will place
him in double jeopardy for the same offense or for an offense necessarily included therein. (People vs Lacson 2003)
‣
SALVADOR — Basically, any dismissal where the accused CONSENTS is a provisional dismissal. In practice, Either or
both parties may move the provisional dismissal. It is merely provisional, as the case can still be revived by the
prosecutor, before the time-bar sets in.
‣
RIANO — Note that without complying with these requisites, the dismissal will not trigger the operation of the “time-bar”
rule.
‣
How is a motion for provisionally dismissal made?
‣
‣
When can a motion for provisional dismissal be filed?
‣
‣
‣
SALVADOR — It can be filed at any time, even during trial
Why would the prosecution want to provisionally dismiss their own case?
‣
‣
SALVADOR — It may be made orally, even in open court.
It they are unprepared, so that the accused cannot invoke his right to speedy trial or speedy disposition of cases
How does the accused “expressly” consent?
‣
Express consent to a provisional dismissal is given either viva voce or in writing. It is a positive, direct, unequivocal
consent requiring no inference or implication to supply its meaning. Where the accused writes on the motion of a
prosecutor for a provisional dismissal of the case “No objection” or “With my conformity”, the writing amounts to
express consent of the accused to a provisional dismissal of the case. A motion of the accused for a provisional
dismissal of a case is an express consent to such provisional dismissal. (People vs Lacson 2003)
‣
The mere inaction or silence of the accused to a motion for a provisional dismissal of the case or his failure to object
to a provisional dismissal does NOT amount to express consent. (People vs Lacson 2003)
What is the consequence if the accused does not expressly consent to the motion to dismiss?
‣
If a criminal case is provisionally dismissed with the express consent of the accused, the case may be revived only
within the periods provided in the new rule. On the other hand, if a criminal case is provisionally dismissed without the
express consent of the accused or over his objection, the new rule would not apply. The case may be revived or
refiled even beyond the prescribed periods subject to the right of the accused to oppose the same on the
ground of double jeopardy or that such revival or refiling is barred by the statute of limitations. (People vs
Lacson 2003)
WHEN A PROVISIONAL DISMISSAL BECOMES PERMANENT; TIME-BAR RULE
1.
Offenses punishable by imprisonment not exceeding six (6) years or a fine of any amount, or both — provisional
dismissal becomes permanent one (1) year after issuance of the order without the case having been revived.
2.
Offenses punishable by imprisonment of more than six (6) years — provisional dismissal becomes permanent two (2)
years after issuance of the order without the case having been revived.
‣
NOTE — If the prosecution wants to revive the case, they must do so within these periods.
‣
When should the periods be reckoned from?
‣
The one or two-year period allowed for reviving a criminal case that has been provisionally dismissed shall be
reckoned from the issuance of the order of dismissal. (Sec. 14, A.M. NO. 12-11-2-SC)
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‣
‣
‣
Do you still need to file a motion to declare the provisional dismissal as permanent?
‣
NO. The dismissal shall become automatically permanent if the case is not revived within the required period. Such
permanent dismissal shall amount to an adjudication of the case on the merits.
‣
SALVADOR — But in practice, it’s better to ask for a certification from the court so that you are holding something.
What is the effect of dismissal becoming permanent?
•
‣
‣
Upon the lapse of the proper period for the time-bar to set in and the dismissal to become permanent, the state is
presumed to have abandoned or waiver its right to revive the case and prosecute the accused. He can no longer be
charged a new for the offense. (People vs Lacson 2003)
If the dismissal becomes permanent, does double jeopardy set in? Does it operate as an acquittal?
‣
SALVADOR — NO. Not really. There is a bar to further prosecution in case the time-bar has set in but it does not say
that double jeopardy attaches. Remember normally double jeopardy cannot set in if the dismissal was with the
consent of the accused.
‣
The provisional dismissal of the case does not operate operate as an acquittal since its dismissal was made with he
express consent of the accused, thus, there is no double jeopardyt. (Saldariega vs Panganiban 2015)
‣
NOTE — It seems the SC has treated the provisional dismissal becoming permanent as a separate concept from the
other kinds of dismissal with the consent of the accused which amounts to an acquittal, thus allowing double jeopardy
to set in (such as demurrer to evidence, right to speedy trial). This is despite the fact that Sec. 14, A.M. NO. 12-11-2SC says that the permanent dismissal shall amount to an adjudication of the case on the merits.
How does the prosecution revive the case within the time-bar?
‣
‣
RULE 117: MOTION TO QUASH
SALVADOR — There were cases (such as People vs Lacson 2003) where it was reckoned from the receipt of the
notice by the prosecution because it is he who can revive the case. But with the issuance of A.M. NO. 12-11-2-SC,
the SC has made it clear. However the case of New Prosperity goes back to Lacson, but see Rules on Continuous
Trial (2017 issuance) which finally settles the issue that it should be reckoned from issuance of the order of dismissal.
The case may be revived by the State within the time-bar either by the refiling of the Information or by the filing of a
new Information for the same offense or an offense necessarily included therein.
If the prosecution wants to revive the case, does it need to conduct another preliminary investigation?
‣
NO. There would be no need of a new preliminary investigation. (People vs Lacson 2003)
‣
EXCEPT — A new preliminary investigation and another information must be filed in the following cases —
1.
Wherein after the provisional dismissal of a criminal case, the original witnesses of the prosecution or some of
them may have recanted their testimonies or may have died or may no longer be available and new witnesses for
the State have emerged,
2.
f aside from the original accused, other persons are charged under a new criminal complaint for the same offense
or necessarily included therein
3.
If the original charge has been upgraded
4.
If the criminal liability of the accused is upgraded from that as an accessory to that as a principal. (People vs
Lacson 2003)
PROVISIONAL DISMISSAL VS MOTION TO QUASH
‣
SEE — Los Banos vs Pedro, G.R. No. 173588, April 22, 2009
PROVISIONAL DISMISSAL
MOTION TO QUASH
GROUNDS
The rules do not provide for grounds but it pertains to
those dismissals that are temporary in character and
not permanent.
Grounds are specified in Rule 117, Sec. 3
PURPOSE
A case may be provisionally dismissed at the instance
of either the prosecution or the accused, or both,
subject to the conditions enumerated under Section
8, Rule 117
A motion to quash is invariably filed by the accused to
question the efficacy of the complaint or information filed
against him or her
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PROVISIONAL DISMISSAL
FORM AND
CONTENTS
MOTION TO QUASH
The form and content of a motion to quash as stated
under Section 2 of Rule 117 do not apply to a
provisional dismissal. It may be made orally in open
court.
1.
In writing
2.
Signed by the accused or his counsel
3.
Specify distinctly the factual and legal grounds relied
upon (Rule 117, Sec. 2
WHEN
AVAILED OF
It may be availed of even when the trial proper of the
case is already underway provided that the required
consents are present
Only before arraignment
EFFECT OF
GRANT
Dismissal is impermanent until the time-bar applies, at
which time it becomes a permanent dismissal. In a
provisional dismissal, there can be no re-filing after
the time-bar, and prescription is not an immediate
consideration.
An information that is quashed stays quashed until revived;
the grant of a motion to quash does not per se carry any
connotation of impermanence, and becomes so only as
provided by law or by the Rules. In re-filing the case, what
is important is the question of whether the action can still
be brought, i.e., whether the prescription of action or of the
offense has set in.
‣
Can a provisional dismissal be based on a ground one of those which is proper for a motion to quash?
‣
NO. A necessary consequence is that where the grounds cited are those listed under Rule 117, Section 3, then the
appropriate remedy is to file a motion to quash, not any other remedy. Conversely, where a ground does not appear
under Section 3, then a motion for provisional dismissal may then apply if the conditions required by Rule 117, Section
8 obtain. (Los Banos vs Pedro 2009)
‣
NOTE — The failure of the Rules to state under Section 6 that a Section 8 provisional dismissal is a bar to further
prosecution shows that the framers did not intend a dismissal based on a motion to quash and a provisional dismissal
to be confused with one another. Basically section 6, rule 117 said that motion to quash is not a bar to another
prosecution of the same offense unless the motion to quash was based on the grounds specified in Section 3 g &amp; i
only (it did not include dismissal under section 8). Section 8 operates in a world of its own separate from motion to
quash, and merely provides a time-bar that uniquely applies to dismissals other than those grounded on Section 3.
Conversely, when a dismissal is pursuant to a motion to quash under Section 3, Section 8 and its time-bar does not
apply. (Los Banos vs Pedro 2009)
PROVISIONAL DISMISSAL VS WITHDRAWAL OF AN INFORMATION
‣
Is a motion for provisional dismissal the same as a motion to withdraw the information?
‣
NO. SEE — Torres vs Aguinaldo, G.R. No. 164268, June 28, 2005
‣
A motion to withdraw information differs from a motion to dismiss. While both put an end to an action filed in
court, their legal effect varies.
‣
The order granting the withdrawal of the information attains finality after fifteen (15) days from receipt thereof,
without prejudice to the re-filing of the information upon reinvestigation.
‣
On the other hand, the order granting a motion to dismiss becomes final fifteen (15) days after receipt thereof, with
prejudice to the re-filing of the same case once such order achieves finality.
‣
In the case at bar, a motion to withdraw information was filed and not a motion to dismiss. Unlike a motion to
dismiss, a motion to withdraw information is not time-barred and does not fall within the ambit of Section 8, Rule
117 of the Revised Rules of Criminal Procedure which provides that the law on provisional dismissal becomes
operative once the judge dismisses, with the express consent of the accused and with notice to the offended
party: (a) a case involving a penalty of imprisonment not exceeding six (6) years or a fine of any amount, or both,
where such provisional dismissal shall become permanent one (1) year after issuance of the order without the case
having been revived; or (b) a case involving a penalty of imprisonment of more than six (6) years, where such
provisional dismissal shall become permanent two (2) years after issuance of the order without the case having
been revived.
‣
There is provisional dismissal when a motion filed expressly for that purpose complies with the following
requisites, viz.: (1) It must be with the express consent of the accused; and (2) There must be notice to the
offended party. Section 8, Rule 117 contemplates the filing of a motion to dismiss, and not a motion to withdraw
information. Thus, the law on provisional dismissal does not apply in the present case.
‣
Even assuming that the Motion to Withdraw Information is the same as a Motion to Dismiss, we do not find that it
complied with the above requisites. The Motion to Withdraw Information was filed by the Assistant City Prosecutor
and approved by the City Prosecutor without the conformity of the accused, herein petitioner Torres. Thus, it
cannot be said that the motion was filed with his express consent as required under Section 8, Rule 117.
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JUDICIAL DISPUTE RESOLUTION, MEDIATION AND COMPROMISE IN CRIMINAL CASES
CIVIL CODE
Article 2028. A compromise is a contract whereby the parties, by making reciprocal concessions, avoid a litigation or put
an end to one already commenced. (1809a)
Article 2034. There may be a compromise upon the civil liability arising from an offense; but such compromise shall not
extinguish the public action for the imposition of the legal penalty. (1813)
Article 2041. If one of the parties fails or refuses to abide by the compromise, the other party may either enforce the
compromise or regard it as rescinded and insist upon his original demand. (n)
RULES ON EVIDENCE
RULE 130 — RULES OF ADMISSIBILITY
Section 27. Offer of compromise not admissible. — In civil cases, an offer of compromise is not an admission of any
liability, and is not admissible in evidence against the offeror.
In criminal cases, except those involving quasi-offenses (criminal negligence) or those allowed by law to be
compromised, an offer of compromised by the accused may be received in evidence as an implied admission of guilt.
A plea of guilty later withdrawn, or an unaccepted offer of a plea of guilty to lesser offense, is not admissible in evidence
against the accused who made the plea or offer.
An offer to pay or the payment of medical, hospital or other expenses occasioned by an injury is not admissible in
evidence as proof of civil or criminal liability for the injury. (24a)
A.M. NO. 04-1-12-SC AS AMENDED (January 20, 2004) —RE: GUIDELINES FOR THE IMPLEMENTATION OF AN
ENHANCED PRE-TRIAL PROCEEDING THROUGH CONCILIATION AND NEUTRAL EVALUATION, AS AMENDED
II. Concept
The Project intends to strengthen conciliation at the pre-trial stage as a means of expediting the resolution of cases and
decongesting court dockets, after court-annexed mediation has failed, by utilizing the following models:
(1) The use of the pre-trial judge who will conciliate between the parties.
(2) The use of the pre-trial judge as an early neutral evaluator.
(3) The use of the pre-trial judge as mediator.
(4) A combination of any of the above.
(5) Such other systems as the Design &amp; Management Committee may find adaptable to the local set-up.
II.1 Concept of Conciliator Judge
Despite the priority position in the Rules of Court for settlement and referral to ADR during pre-trial proceedings, most
judges go through the function perfunctorily for various reasons, including fear of being disqualified if he goes into the
process more intensively, and the possible failure of his efforts. It is the intention of this Project to restore the importance
of this priority and at the same time to remove such apprehension.
II.2 Concept of Judge as Neutral Evaluator
After mediation has failed and the case is returned to the court, the Pre-trial judge, pursuant to the parties' Pre-trial briefs,
will define and simplify the issues, inquire into the necessity or desirability of amendments to the pleadings, strongly urge
the parties to make stipulations and admissions of fact and documents, require the presentation and marking of all
documentary exhibits, disclose the number and names of witnesses and the substance of their respective testimonies,
and determine the propriety of rendering judgment on the pleadings or summary judgment. After the judge has gone
through these aspects of the pre-trial, he will ask the parties or their counsel to present a summary or brief of their case
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to him as they wish but under a time limit. Thereafter, he will assess the relative strengths and weaknesses of each party's
case and make a non-binding and impartial evaluation or assessment of the chances of each party's success in the case.
On the basis of his neutral evaluation, he will persuade the parties to reconsider their prior reluctance to use mediation
towards a compromise agreement.
II.3 Concept of Judge as Mediator
In the event that the parties agree to reconsider their initial reluctance to mediate, the judge shall facilitate settlement
using all his skills as mediator.
III. Procedure and Need for Pairing System
Under the above concepts, judicial proceedings are divided into two stages — (1) from the filing of a complaint to the pretrial stage (pre-mediation and post mediation stages), and (2) trial and judgment stage. The judge to whom the case has
been raffled presides over the pre-trial stage and the pairing judge presides over the trial stage. The pairing system shall
be as provided for in existing Court Orders/Circulars.
In situations where there is no pairing judge due to inhibitions, retirement, vacancy or any other cause, the trial judge shall
be determined by a second raffle among the judges excluding the pre-trial judge. In these instances, the pre-trial judges
shall, upon termination of pre-trial, immediately forward the records to the Office of the Clerk of Court for second raffle
under existing procedures, within seventy-two hours from receipt of such records.
The judge presiding over the first stage (pre-trial judge) shall observe Section 2 (a) of Rule 18 of the Rules of Court. In
issuing an order to file pre-trial brief he shall also require a statement of undisputed facts, the proposed issues for
resolution, and a synopsis of the law and jurisprudence relied upon, and, in cases covered under Section IV herein below,
order the parties to appear for mediation at the PMC for mediation proceedings. If mediation fails and the case is referred
back to the pre-trial judge, he shall act as a conciliator, neutral evaluator, mediator, as explained above.
If settlement is still not reached, a pre-trial order shall be issued to include a referral of the case to the pairing judge for
trial (trial judge). It is believed that the parties will be freer and more spontaneous once they are assured that the
conciliator judge/neutral evaluator will not be the one to try the case.
III.1 Confidentiality
The pre-trial judge is bound to observe the confidentiality of proceedings and shall not pass on any information obtained
in the course of conciliation, early neutral evaluation, or mediation to the trial judge or to any other person.
IV. Coverage
This pilot-test shall apply to the following cases:
(1) All civil cases, settlement of estates, and cases covered by the Rule on Summary Procedure, except those which by
law may not be compromised;
(2) Cases cognizable by the Lupong Tagapamayapa and those cases that may be referred to it by the judge under
Section 408, Chapter 7 of Republic Act No. 7160, otherwise known as the 1991 Local Government Code;
(3) The civil aspect of B.P. 22 cases; and
(4) The civil aspect of quasi-offenses under Title 14 of the Revised Penal Code.
(5) The civil aspect of estafa and libel
(6) The civil aspect of theft under Art. 308 of the Revised Penal Code
V. Sanctions
A party who does not appear for mediation or pre-trial in violation of the order of the pre-trial judge or in accordance with
the scheduled mediation conferences, shall be imposed the appropriate sanctions as provided for in Rule 18 of the Rules
of Court by said judge. In addition, the pre-trial judge may require the non-appearing party to reimburse not exceeding
treble the costs incurred by the appearing party including attorney's fees for that day.
A party who appears without the required authorization may similarly be sanctioned.
VI. Settlement
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If settlement is reached at the post mediation pre-trial stage, the pre-trial judge shall ask the parties, with the assistance
of their counsel, to draft the compromise agreement for submission to and approval by the court for a judgment upon a
compromise.
However, the parties may submit to the Court a satisfaction of claims and mutual withdrawal of the complaint and
counterclaim upon which the Court shall enter an order dismissing the case.
‣
RULE — CRIMINAL LIABILITY CANNOT BE COMPROMISED. HOWEVER, A COMPROMISE ON THE CIVIL ASPECT OF SOME
COMPLAINTS VIA COURT ANNEXED MEDIATION (CAM) AND JUDICIAL DISPUTE RESOLUTIONS. (MEDIATABLE CRIMES) IS
ALLOWED
‣
SALVADOR —
‣
A compromise in a criminal case is NOT allowed since this is against Public Policy
‣
An offer of compromise is an implied admission of liability (Rule 130, Sec. 27, Rules on Evidence) so it is not
commonly practiced in the Philippines. Normally, accused would just proceed and hope to invoke the right against
speedy trial
‣
However, the rules allow compromise on mediatable offenses on the civil aspect.
‣
‣
‣
Today, there are certain mediatable criminal offenses provided for in the A.M. NO. 04-1-12-SC through judicial
dispute resolution that by its very nature are allowed by the SC to be compromised. Such as —
1.
Civil aspect of BP 22
2.
Civil aspect of Estafa
3.
Civil aspect of Theft
4.
Civil aspect of Libel
5.
Civil aspect of Quasi-Offences (Criminal Negligence)
‣
In courts where JDR is in effect, the judge will explore the possibility of a compromise. JDR takes place before
the pre-trial proper. In JDR, judge will mediate; normally the JDR judge is not the trial court judge if the JDR
fails, unless the parties agree. Thus, even if the case is criminal, it will go through mediation. If there JDR fails
or there is no agreement, it will be re-raffled unless the parties agree to remain in the judge
‣
In practice, the offended party and the offender would just normally compromise in cases of theft, estafa, BP
22 (normally property crimes) since offended party just wants his money. In this case, the offended party will
later just execute an affidavit of desistance and the prosecution will be forced to file a motion to dismiss since
they have no more witnesses. If the parties agree to compromise in the said cases, only the civil aspect is
compromised. But do you really want to proceed with the case if you already received the amount from the
compromise? The reality is you do not want to proceed. That is why the offended party will execute an
affidavit of desistance to help the court understand that one of the elements of the crime is not present. You
file this in court. Once this is confirmed, the prosecution will move for dismissal of the case. For the criminal
case not to proceed, make sure that (1) the prosecution moves for dismissal because dismissal with consent of
accused cannot lead to double jeopardy and (2) that the accused has been arraigned and entered a plea of not
guilty also for double jeopardy to set in. Also make sure to confer with the prosecutor when you want the
offended party to execute an affidavit of desistance because the prosecutor is in control of the case. He can
disregard the affidavit of desistance.
What about non-mediatable offenses (such as homicide)? It’s prohibited and judge is more cautious but in practice
it’s doable since the prosecution will have no more witnesses. The judge will be highly suspicious though.
EXCEPT — A COMPROMISE ON CRIMINAL LIABILITY IS ALLOWED WHEN EXPRESSLY PROVIDED FOR BY LAW
‣
Such as in —
1.
Tax evasion cases
2.
Cases under the katarunangang pambarangay
POLICY AGAINST RETRACTIONS OF TESTIMONIES AND AFFIDAVITS OF DESISTANCE
‣
SEE — People vs Lamsen, G.R. No. 198338, November 13, 2013
‣
Recantations are viewed with suspicion and reservation. The Court looks with disfavor upon retractions of testimonies
previously given in court. It is settled that an affidavit of desistance made by a witness after conviction of the accused
is not reliable, and deserves only scant attention. The rationale for the rule is obvious: affidavits of retraction can easily
be secured from witnesses, usually through intimidation or for a monetary consideration. Recanted testimony is
exceedingly unreliable. There is always the probability that it will later be repudiated. Only when there exist special
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circumstances in the case which when coupled with the retraction raise doubts as to the truth of the testimony or
statement given, can retractions be considered and upheld.
‣
Indeed, it is a dangerous rule to set aside a testimony which has been solemnly taken before a court of justice in an
open and free trial and under conditions precisely sought to discourage and forestall falsehood simply because one of
the witnesses who had given the testimony later on changed his mind. Such a rule will make solemn trials a mockery
and place the investigation of the truth at the mercy of unscrupulous witnesses.
‣
This Court has always looked with disfavor upon retraction of testimonies previously given in court. The asserted
motives for the repudiation are commonly held suspect, and the veracity of the statements made in the affidavit of
repudiation are frequently and deservedly subject to serious doubt.
‣
Especially when the affidavit of retraction is executed by a prosecution witness after the judgment of conviction has
already been rendered, &quot;it is too late in the day for his recantation without portraying himself as a liar.&quot; At most, the
retraction is an afterthought which should not be given probative value.
WHEN PRE-TRIAL TAKES PLACE
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
SECTION 8. Observance of Time Limits. —XXXXXXXX
(g) The court shall hold the pre-trial conference within thirty (30) days after arraignment or within ten (10) days if the
accused is under preventive detention; provided, however, that where the direct testimonies of the witnesses are to be
presented through judicial affidavits, the court shall give the prosecution not more than twenty (20) days from
arraignment within which to prepare and submit their judicial affidavits in time for the pre-trial conference;
WHEN PRE-TRIAL IS MANDATORY
Section 1. Pre-trial; mandatory in criminal cases. — In all criminal cases cognizable by the Sandiganbayan, Regional Trial
Court, Metropolitan Trial Court, Municipal Trial Court in Cities, Municipal Trial Court and Municipal Circuit Trial Court, the
court shall after arraignment and within thirty (30) days from the date the court acquires jurisdiction over the person of the
accused, unless a shorter period is provided for in special laws or circulars of the Supreme Court, order a pre-trial
conference to consider the following:
a. plea bargaining;
b. stipulation of facts;
c. marking for identification of evidence of the parties;
d. waiver of objections to admissibility of evidence;
e. modification of the order of trial if the accused admits the charge but interposes a lawful defense; and
f.
such matters as will promote a fair and expeditious trial of the criminal and civil aspects of the case. (secs. 2 and 3,
cir. 38-98)
COURTS IN WHICH PRE-TRIAL IS MANDATORY
1. Sandiganbayan
2. Regional Trial Court
3. Metropolitan Trial Court, Municipal Trial Court in Cities, Municipal Trial Court, Municipal Circuit Trial Court
•
NOTE — In the appellate courts there are also Preliminary Conferences which are akin to Pre-Trial
1. Court of Appeals (R46-57)
2. Supreme Court (for the purposes of stipulation of facts in cases of original cations or where there is a grant for
Motion for New Trial)
‣
In criminal cases, a pre-trial is mandatory; a judge cannot ignore a pre-trial. If there is an information, and arraignment, the
next step must be a pre-trial. A pre-trial is mandatory, a court cannot skip pre-trial. This is because, at the outset,
litigation is abbreviated by the identification of contentious issues. (OCA vs Espanol 2004)
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CONDUCT OF PRE-TRIAL
A.M. NO. 03-1-09-SC (July 13, 2004) — RE: PROPOSED RULE ON GUIDELINES TO BE OBSERVED BY TRIAL COURT
JUDGES AND CLERKS OF COURT IN THE CONDUCT OF PRE-TRIAL AND USE OF DEPOSITION-DISCOVERY
MEASURES
I. PRE-TRIAL
B. Criminal Cases
1.
Before arraignment, the Court shall issue an order directing the public prosecutor to submit the record of the
preliminary investigation to the Branch COC for the latter to attach the same to the record of the criminal case.
Where the accused is under preventive detention, his case shall be raffled and its records transmitted to the judge to
whom the case was raffled within three days from the filing of the complaint or information. The accused shall be
arraigned within ten days from the date of the raffle. The pre-trial of his case shall be held within ten days after
arraignment unless a shorter period is provided for by law.
2.
After the arraignment, the court shall forthwith set the pre-trial conference within thirty days from the date of
arraignment, and issue an order:
(a) requiring the private offended party to appear thereat for purposes of plea-bargaining except for violations of the
Comprehensive Dangerous Drugs Act of 2002, and for other matters requiring his presence;
(b) referring the case to the Branch COC, if warranted, for a preliminary conference to be set at least three days prior
to the pre-trial to mark the documents or exhibits to be presented by the parties and copies thereof to be
attached to the records after comparison and to consider other matters as may aid in its prompt disposition; and
(c) informing the parties that no evidence shall be allowed to be presented and offered during the trial other than
those identified and marked during the pre-trial except when allowed by the court for good cause shown. A copy
of the order is hereto attached as Annex &quot;E&quot;.
In mediatable cases, the judge shall refer the parties and their counsel to the PMC unit for purposes of mediation if
available.
4.
During the preliminary conference, the Branch COC shall assist the parties in reaching a settlement of the civil aspect
of the case, mark the documents to be presented as exhibits and copies thereof attached to the records after
comparison, ascertain from the parties the undisputed facts and admissions on the genuineness and due execution
of documents marked as exhibits and consider such other matters as may aid in the prompt disposition of the case.
The proceedings during the preliminary conference shall be recorded in the Minutes of Preliminary Conference to be
signed by both parties and counsel. (Please see Annex &quot;B&quot;) The Minutes of Preliminary Conference and the exhibits
shall be attached by the Branch COC to the case record before the pre-trial.
5.
Before the pre-trial conference the judge must study the allegations of the information, the statements in the
affidavits of witnesses and other documentary evidence which form part of the record of the preliminary investigation.
6.
During the pre-trial, except for violations of the Comprehensive Dangerous Drugs Act of 2002, the trial judge shall
consider plea-bargaining arrangements. Where the prosecution and the offended party agree to the plea offered by
the accused, the court shall:
a. Issue an order which contains the plea-bargaining arrived at;
b. Proceed to receive evidence on the civil aspect of the case; and
c. Render and promulgate judgment of conviction, including the civil liability or damages duly established by the
evidence.
7.
When plea bargaining fails, the Court shall:
a. Adopt the minutes of preliminary conference as part of the pre-trial proceedings, confirm markings of exhibits or
substituted photocopies and admissions on the genuineness and due execution of documents and list object and
testimonial evidence;
b. Scrutinize every allegation of the information and the statements in the affidavits and other documents which form
part of the record of the preliminary investigation and other documents identified and marked as exhibits in
determining further admissions of facts, documents and in particular as to the following:
1. the identity of the accused;
2. court's territorial jurisdiction relative to the offense/s charged;
3. qualification of expert witness/es;
4. amount of damages;
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5. genuineness and due execution of documents;
6. the cause of death or injury, in proper cases;
7. adoption of any evidence presented during the preliminary investigation;
8. disclosure of defenses of alibi, insanity, self-defense, exercise of public authority and justifying or exempting
circumstances; and
9. such other matters that would limit the facts in issue.
c.
Define factual and legal issues;
d. Ask parties to agree on the specific trial dates and adhere to the flow chart determined by the court which shall
contain the time frames for the different stages of the proceeding up to promulgation of decision and use the time
frame for each stage in setting the trial dates;
e.
Require the parties to submit to the Branch COC the names, addresses and contact numbers of witnesses that
need to be summoned by subpoena; and
f.
Consider modification of order of trial if the accused admits the charge but interposes a lawful defense.
7.
During the pre-trial, the judge shall be the one to ask questions on issues raised therein and all questions must be
directed to him to avoid hostilities between parties.
8.
All agreements or admissions made or entered during the pre-trial conference shall be reduced in writing and signed
by the accused and counsel, otherwise, they cannot be used against the accused. The agreements covering the
matters referred to in Section 1 of Rule 118 shall be approved by the court. (Section 2, Rule 118)
9.
All proceedings during the pre-trial shall be recorded, the transcripts prepared and the minutes signed by the parties
and/or their counsels.
10. The trial judge shall issue a Pre-trial Order within ten (10) days after the termination of the pre-trial setting forth the
actions taken during the pre-trial conference, the facts stipulated, the admissions made, evidence marked, the
number of witnesses to be presented and the schedule of trial. Said Order shall bind the parties, limit the trial to
matters not disposed of and control the course of the action during the trial.
MATTERS TO BE CONSIDERED DURING THE PRE-TRIAL
1. Plea Bargaining
‣
Remember, presence of the offended party is required, unless he waives it, in which case waives his right to give
consent to plea bargaining.
‣
This stage is the last chance for accused to plead to a lesser offense
2. Stipulation of Facts
‣
This amounts to a judicial confession, whatever is admitted need not be proved anymore in trial
3. Marking for Identification of evidence of the parties
‣
SALVADOR —
‣
Failure to mark evidence means such evidence cannot be later accepted in trial
‣
Failure to name witnesses means such witnesses cannot be presented later except with discretion of the court
‣
What you do is a preliminary marking. Why is it preliminary? It is only preliminary because a document or evidence
will only have value during trial. It must be authenticated during trial, it is just marked but not yet evidence in the
strict sense.
‣
It needs to be (1) presented in court, (2) identified by witness, and (3) authenticated
‣
The purpose of marking is to speed up presentation of evidence in court
4. Waiver of objections to admissibility of evidence
5. Modification of the order of trial if the accused admits the charge but interposes a lawful defense
6. Such matters as will promote a fair and expeditious trial of the criminal and civil aspects of the case
WHAT HAPPENS IN PRE-TRIAL
1.
Duty of Branch Clerk of Court
‣
Assist the parties in reaching a settlement of the civil aspect of the case
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Mark the documents to be presented as exhibits and copies thereof attached to the records after comparison
‣
Asecretain from the parties the undisputed facts and admissions on the genuineness and due execution of documents
marked as exhibits
‣
Consider such other matters as may aid the prompt disposition of the case
Recording of the minutes
‣
The proceedings during the preliminary conference shall be recorded in the Minutes of Preliminary Conference to be
signed by both parties and counsel
‣
The minus and the exhibits shall be attached by the Branch Clark of Court to the case record before the pre-trial
Duty of the Judge
‣
Before the Pre-Trial Conference, the judge must study the allegations of the Information, the statements in the
affidavits of witnesses and other documents which form part of the record of the preliminary investigation
‣
When plea bargaining is agreed upon (prosecution and offended party agree to the plea)
‣
During the pre-trial, the trial judge shall considered plea bargaining agreements, EXCEPT in cases for violations of the
Comprehensive Dangerous Drugs Act of 2002
‣
If a plea-bargaining is agreed upon, the court shall —
a. Issue an order to that effect
b. Proceed to receive evidence on the civil aspect of the case
c. Render and promulgate judgment of conviction including the civil liability or damages duly established by the
evidence
‣
When plea bargaining fails — Judge should adopt the minutes of the preliminary conference as part of the pre-trial
proceedings, confirm the markings of exhibits, admissions of genuineness and due execution of documents, list
object and testimonial evidence, scrutinise every allegation in the information, scrutinise affidavits and documents
forming part of the records of the preliminary investigation, define factual issues, ask parties to agree on specific dates
for the trial, require the parties to submit names, addresses and contract numbers of witnesses to be summoned,
consider modification of the trial if the accused admits the charge but interposes a lawful defense.
‣
During the Pre-trial, the judge shall be the one to ask questions on issues raised therein, and all questions must be
directed to him to avoid hostilities between the parties.
REQUIREMENTS OF THE PRE-TRIAL AGREEMENT
Section 2. Pre-trial agreement. — All agreements or admissions made or entered during the pre-trial conference shall be
reduced in writing and signed by the accused and counsel, otherwise, they cannot be used against the accused. The
agreements covering the matters referred to in section 1 of this Rule shall be approved by the court. (sec. 4, cir. 38-98)
‣
RULE — ALL AGREEMENTS OR ADMISSIONS MADE OR ENTERED DURING THE PRE-TRIAL MUST BE —
1. Reduced to writing
2. Signed by both the accused and counsel
3. Must be approved by the court if the agreement covers matters under Sec. 1 of this Rule
‣
NOTE — If it is not reduced in writing and signed by the accused and counsel, said agreements or admissions
CANNOT be used against the accused. Compare this with admissions in pre-trial in civil cases.
‣
SALVADOR — In practice, these admissions and agreements are incorporated into the pre-trial order which both the
accused and his counsel must sign.
NON-APPEARANCE OF THE PARTIES DURING THE PRE-TRIAL
Section 3. Non-appearance at pre-trial conference. — If the counsel for the accused or the prosecutor does not appear
at the pre- trial conference and does not offer an acceptable excuse for his lack of cooperation, the court may impose
proper sanctions or penalties. (se. 5, cir. 38-98)
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‣
‣
What if the accused is absent during pre-trial? What happens to the case?
‣
It doesn’t necessarily mean is that the pre-trial will not push through; only the counsels need to be present. However,
if an accused is absent when required, despite notice, the bail will be forfeited and he will be arrested. (People vs
Sunga 2003)
‣
NOTE — The rule of absences in pre-trial of civil cases (on dismissal of the case and “as-in default” do NOT apply in
criminal cases
What if the offended party is absent, will it proceed?
‣
YES. The offended party is only a complaining witness the moment the information is filed in court. (People vs Sunga
2003) However, the court can either reset the pre-trial or rely on compulsory processes.
EFFECTS OF THE PRE-TRIAL ORDER
Section 4. Pre-trial order. — After the pre-trial conference, the court shall issue an order reciting the actions taken, the
facts stipulated, and evidence marked. Such order shall bind the parties, limit the trial to matters not disposed of, and
control the course of the action during the trial, unless modified by the court to prevent manifest injustice. (3)
‣
RULE — WITHIN 10 DAYS AFTER THE TERMINATION OF THE PRE-TRIAL, THE TRIAL COURT JUDGE SHALL ISSUE A PRE-TRIAL
ORDER
‣
Contents of the pre-trial order —
1. Actions taken during the pre-trial conference
2. Facts stipulated
3. Admissions made
4. Evidence marked
5. Number of witnesses to be presented
6. Schedule of the trial
‣
What is the effect/purpose/importance of the pre-trial order?
‣
The Pre-trial order shall —
1. BIND the parties
2. LIMIT the trial to matters not disposed of
3. CONTROL the courts of the action during the trial unless modified by the court to prevent manifest injustice
COMPARISON: PRE-TRIAL IN CRIMINAL CASES VS CIVIL CASES
PRE-TRIAL IN CRIMINAL CASES
PRE-TRIAL IN CIVIL CASES
(RULE 118)
(RULE 18)
REQUIREMENT
OF PRIOR
MOTION
No such motion is required from the prosecution
An ex-parte motion is required to be filed by the plaintiff
to set the case for pre-trial
WHEN PRETRIAL TAKES
PLACE
Takes place within thirty (30) days after arraignment or
within ten (10) days if the accused is under preventive
detention (Sec. 8, A.M. 12-11-2)
It is set by the court after the requisite motion from the
plaintiff after all the pleadings have been served and
filed.
PURPOSE
RIANO — The purposes of pre-trial in a civil case are NOT identical with the purposes of a pre-trial in a criminal
case. For example, a pre-trial in a criminal case does not consider the propriety of rendering a judgment on the
pleadings or a summary judgment. The most significant difference, howver, is the purpose of considering the
possibility of a amicable settlement or of a submission to alternative modes of dispute resolution. Such is not
one of the enumerated purposes of a pre-trial in a criminal case. In fact, an offer of compromise by the accused
may be received in evidence as an implied admission of guilt. Excepted from this implied admission are those
offers of compromise made by the accused in cases involving quasi-offences (criminal negligence) or those
allowed by law to be compromised. However, it must be noted that a compromise upon the civil liability ex
delicto is allowed, but such does not extinguish the public action for the imposition of the legal penalty.
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SANCTION FOR
NONAPPEARANCE
PRE-TRIAL IN CRIMINAL CASES
PRE-TRIAL IN CIVIL CASES
(RULE 118)
(RULE 18)
Sanction is on the counsel of the accused or the
prosecutor upon whom the proper “sanctions or
penalties” may be imposed for non-appearance
in case of failure to offer an acceptable excuse
for lack of cooperation. (Rule 118, Sec 3)
1.
Failure of the plaintiff to appear — shall be
cause for dismissal of the action WITH prejudice
except when the court orders otherwise
2.
Failure of defendant to appear — shall be cause
to allow the plaintiff to present his evidence ex
parte and for the court to render judgment on the
basis of the evidence presented by the plaintiff
REQUIREMENT
OF PRE-TRIAL
BRIEFS
No mention of the submission of pre-trial briefs
Parties are required to file and serve their respective
trial briefs. Failure to file the pre-trial brief shall have the
same effect as failure to appear at the pre-trial.
ADMISSIONS
AND
AGREEMENTS
ENTERED INTO
DURING PRETRIAL
Must be reduced in writing and signed by the
accused and counsel, otherwise, they cannot be used
against the accused.
No requirement that it should be in writing and signed
DISCOVERY IN CRIMINAL PROCEEDINGS
RULE 116 — ARRAIGNMENT AND PLEA
Section 10. Production or inspection of material evidence in possession of prosecution. — Upon motion of the accused
showing good cause and with notice to the parties, the court, in order to prevent surprise, suppression, or alteration, may
order the prosecution to produce and permit the inspection and copying or photographing of any written statement given
by the complainant and other witnesses in any investigation of the offense conducted by the prosecution or other
investigating officers, as well as any designated documents, papers, books, accounts, letters, photographs, objects or
tangible things not otherwise privileged, which constitute or contain evidence material to any matter involved in the case
and which are in the possession or under the control of the prosecution, police, or other law investigating agencies. (11a)
RULE 119 — TRIAL
Section 12. Application for examination of witness for accused before trial. — When the accused has been held to
answer for an offense, he may, upon motion with notice to the other parties, have witnesses conditionally examined in his
behalf. The motion shall state: (a) the name and residence of the witness; (b) the substance of his testimony; and (c) that
the witness is sick or infirm as to afford reasonable ground for believing that he will not be able to attend the trial, or
resides more than one hundred (100) kilometers from the place of trial and has no means to attend the same, or that other
similar circumstances exist that would make him unavailable or prevent him from attending the trial. The motion shall be
supported by an affidavit of the accused and such other evidence as the court may require. (4a)
Section 13. Examination of defense witness; how made. — If the court is satisfied that the examination of a witness for
the accused is necessary, an order will be made directing that the witness be examined at a specified date, time and
place and that a copy of the order be served on the prosecutor at least three (3) days before the scheduled examination.
The examination shall be taken before a judge, or, if not practicable, a member of the Bar in good standing so designated
by the judge in the order, or if the order be made by a court of superior jurisdiction, before an inferior court to be
designated therein. The examination shall proceed notwithstanding the absence of the prosecutor provided he was duly
notified of the hearing. A written record of the testimony shall be taken. (5a)
Section 15. Examination of witness for the prosecution. — When it satisfactorily appears that a witness for the
prosecution is too sick or infirm to appear at the trial as directed by the order of the court, or has to leave the Philippines
with no definite date of returning, he may forthwith be conditionally examined before the court where the case is pending.
Such examination, in the presence of the accused, or in his absence after reasonable notice to attend the examination
has been served on him, shall be conducted in the same manner as an examination at the trial. Failure or refusal of the
accused to attend the examination after notice shall be considered a waiver. The statement taken may be admitted in
behalf of or against the accused. (7a)
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
177 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
RULE 118: PRE-TRIAL
APPLICABLE RULES ON THE MODES OF DISCOVERY IN CRIMINAL ACTIONS
‣
Do the Rules on the Modes of Discovery in Civil Actions (Rules 23-29) apply in criminal actions?
‣
NO. SEE — Manguerra vs Risos G.R. No. 152643, August 28, 2008
‣
It is basic that all witnesses shall give their testimonies at the trial of the case in the presence of the judge. This is
especially true in criminal cases in order that the accused may be afforded the opportunity to cross-examine the
witnesses pursuant to his constitutional right to confront the witnesses face to face. It also gives the parties and
their counsel the chance to propound such questions as they deem material and necessary to support their
position or to test the credibility of said witnesses. Lastly, this rule enables the judge to observe the witnesses
demeanor.
‣
This rule, however, is not absolute. As exceptions, Rules 23 to 28 of the Rules of Court provide for the different
modes of discovery that may be resorted to by a party to an action. These rules are adopted either to perpetuate
the testimonies of witnesses or as modes of discovery. In criminal proceedings, Sections 12, 13 and 15, Rule 119
of the Revised Rules of Criminal Procedure, which took effect on December 1, 2000, allow the conditional
examination of both the defense and prosecution witnesses.
‣
In the case at bench, in issue is the examination of a prosecution witness, who, according to the petitioners, was
too sick to travel and appear before the trial court. Section 15 of Rule 119 thus comes into play.
‣
Petitioners contend that Concepcions advanced age and health condition exempt her from the application of
Section 15, Rule 119 of the Rules of Criminal Procedure, and thus, calls for the application of Rule 23 of the Rules
of Civil Procedure. The contention does not persuade.
‣
The very reason offered by the petitioners to exempt Concepcion from the coverage of Rule 119 is at once the
ground which places her squarely within the coverage of the same provision. Rule 119 specifically states that a
witness may be conditionally examined: 1) if the witness is too sick or infirm to appear at the trial; or 2) if the
witness has to leave the Philippines with no definite date of returning. Thus, when Concepcion moved that her
deposition be taken, had she not been too sick at that time, her motion would have been denied. Instead of
conditionally examining her outside the trial court, she would have been compelled to appear before the court for
examination during the trial proper.
‣
Undoubtedly, the procedure set forth in Rule 119 applies to the case at bar. It is thus required that the conditional
examination be made before the court where the case is pending. It is also necessary that the accused be notified,
so that he can attend the examination, subject to his right to waive the same after reasonable notice. As to the
manner of examination, the Rules mandate that it be conducted in the same manner as an examination during
trial, that is, through question and answer.
‣
At this point, a query may thus be posed: in granting Concepcions motion and in actually taking her deposition,
were the above rules complied with? The CA answered in the negative. The appellate court considered the taking
of deposition before the Clerk of Court of Makati City erroneous and contrary to the clear mandate of the Rules
that the same be made before the court where the case is pending. Accordingly, said the CA, the RTC order was
issued with grave abuse of discretion. We agree with the CA and quote with approval its ratiocination in this wise:
Unlike an examination of a defense witness which, pursuant to Section 5, Rule 119 of the previous Rules, and now
Section 13, Rule 119 of the present Revised Rules of Criminal Procedure, may be taken before any judge, or, if not
practicable, a member of the Bar in good standing so designated by the judge in the order, or, if the order be made
by a court of superior jurisdiction, before an inferior court to be designated therein, the examination of a witness
for the prosecution under Section 15 of the Revised Rules of Criminal Procedure (December 1, 2000) may be done
only before the court where the case is pending.
‣
Rule 119 categorically states that the conditional examination of a prosecution witness shall be made before the
court where the case is pending. Contrary to petitioners contention, there is nothing in the rule which may remotely
be interpreted to mean that such requirement applies only to cases where the witness is within the jurisdiction of
said court and not when he is kilometers away, as in the present case. Therefore, the court may not introduce
exceptions or conditions. Neither may it engraft into the law (or the Rules) qualifications not contemplated. When
the words are clear and categorical, there is no room for interpretation. There is only room for application.
‣
Petitioners further insist that Rule 23 applies to the instant case, because the rules on civil procedure apply
suppletorily to criminal cases
‣
It is true that Section 3, Rule 1 of the Rules of Court provides that the rules of civil procedure apply to all actions,
civil or criminal, and special proceedings. In effect, it says that the rules of civil procedure have suppletory
application to criminal cases. However, it is likewise true that the criminal proceedings are primarily governed by
the Revised Rules of Criminal Procedure. Considering that Rule 119 adequately and squarely covers the situation
in the instant case, we find no cogent reason to apply Rule 23 suppletorily or otherwise.
‣
To reiterate, the conditional examination of a prosecution witness for the purpose of taking his deposition
should be made before the court, or at least before the judge, where the case is pending. Such is the clear
mandate of Section 15, Rule 119 of the Rules. We find no necessity to depart from, or to relax, this rule. As
correctly held by the CA, if the deposition is made elsewhere, the accused may not be able to attend, as
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when he is under detention. More importantly, this requirement ensures that the judge would be able to
observe the witness deportment to enable him to properly assess his credibility. This is especially true
when the witness testimony is crucial to the prosecutions case.
‣
While we recognize the prosecutions right to preserve its witness testimony to prove its case, we cannot
disregard rules which are designed mainly for the protection of the accuseds constitutional rights. The
giving of testimony during trial is the general rule. The conditional examination of a witness outside of the
trial is only an exception, and as such, calls for a strict construction of the rules.
RIANO — There is no rule which precludes the use of relevant modes of discovery in a criminal case. The modes of
discovery are applicable, no doubt, to civil proceedings which necessarily include the civil aspect of a criminal case.
Be it noted further that provisional remedies are available in connection with the civil action deemed instituted with the
criminal action pursuant to Rule 127.
‣
‣
No cogent reason exists to exclusively confine the use of modes of discovery to civil cases. An examination of the
provisions of the Rules on Criminal Procedure discloses that the Rules of Court allows the production and
inspection of material evidence in possession of the prosecution under Rule 116, Sec. 10. This provision is
substantially equivalent to Rule 27, a mode of discovery on the production or inspection of documents or things.
‣
In Rule 116, Sec. 11, arraignment may be suspended among others, if the accused appears to be suffering from
an unsound mental condition. Where one issue in the criminal case is the mental condition of the accused, an
examination could be conducted under the spirit of Rule 28, another mode of discovery. The tenor of Rule 116,
Sec. 11 clearly confers an authority on the court to order a mental examination of the accused and to order his
confinement, if necessary. Determining the mental condition of the accused through an examination, is no doubt, a
discovery procedure.
‣
A further reading of the Rules of Court will likewise reveal that the rule on depositions in Rule 24, Sec. 1 allows the
perpetuation of one’s own testimony of that of another person regarding any matter that may be cognizable in any
court of the Philippines. The terms “any matter” are sufficiently broad to cover criminal proceedings cognizable by
Philippine courts. To claim that such matters have reference to civil cases only is to stretch the rules of logic too
far.
‣
The rules also allow the conditional examination of witness of both the defense and prosecution before trial in
Sections 12, 13, and 15 of Rule 119. These are akin to discovery procedures in civil cases.
MODES OF DISCOVERY IN CRIMINAL ACTIONS
1.
PRODUCTION OR INSPECTION OF MATERIAL EVIDENCE IN POSSESSION OF PROSECUTION (RULE 116, SEC. 10)
‣
‣
2.
The court, in order to prevent surprise, suppression, or alteration, may order the prosecution to produce and permit
the inspection and copying or photographing of —
a.
Any written statement given by the complainant and other witnesses in any investigation of the offense conducted
by the prosecution or other investigating officers
b.
Any designated documents, papers, books, accounts, letters, photographs, objects or tangible things not
otherwise privileged, which constitute or contain evidence material to any matter involved in the case and which
are in the possession or under the control of the prosecution, police, or other law investigating agencies.
Accused must file a motion of showing good cause and with notice to the parties
CONDITIONAL EXAMINATION OF WITNESSES (RULE 119, SEC. 12, 13, &amp; 15)
a.
BY THE ACCUSED/DEFENSE
‣
‣
‣
HOW TO AVAIL — He must file a motion with notice to the other parties, which shall state —
i.
The name and residence of the witness
ii.
The substance of his testimony; and
iii.
The ground relied upon
iv.
The motion shall be supported by an affidavit of the accused and such other evidence as the court may
require.
GROUNDS — When the accused has been held to answer for an offense, he may have witnesses conditionally
examined in his behalf. If any of the following grounds are present —
i.
The witness is sick or infirm as to afford reasonable ground for believing that he will not be able to attend the
trial
ii.
Resides more than one hundred (100) kilometers from the place of trial and has no means to attend the same
iii.
Other similar circumstances exist that would make him unavailable or prevent him from attending the trial
HOW CONDUCTED —
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ii.
‣
b.
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If the court is satisfied that the examination of a witness for the accused is necessary, an order will be made
directing that the witness be examined at a specified date, time and place and that a copy of the order be
served on the prosecutor at least three (3) days before the scheduled examination.
The examination shall be taken either before a —
a.
Judge, or, if not practicable,
b.
A member of the Bar in good standing so designated by the judge in the order
c.
If the order be made by a court of superior jurisdiction, before an inferior court to be designated therein.
NOTE — The examination shall proceed notwithstanding the absence of the prosecutor provided he was duly
notified of the hearing. A written record of the testimony shall be taken.
BY THE PROSECUTION
‣
‣
GROUNDS — When a witness for the prosecution is either —
i.
Too sick or infirm to appear at the trial as directed by the order of the court
ii.
Has to leave the Philippines with no definite date of returning
HOW CONDUCTED —
i.
The witness will be conditionally examined before the court where the case is pending.
ii.
Such examination, in the presence of the accused, or in his absence after reasonable notice to attend the
examination has been served on him, shall be conducted in the same manner as an examination at the trial.
‣
NOTE — Failure or refusal of the accused to attend the examination after notice shall be considered a waiver.
The statement taken may be admitted in behalf of or against the accused.
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SUMMARY OF PERIODS LEADING TO THE COMMENCEMENT OF TRIAL
A.M. NO. 12-11-2-SC (March 18, 2014) — GUIDELINES FOR DECONGESTING HOLDING JAILS BY ENFORCING THE
RIGHTS OF ACCUSED PERSONS TO BAIL AND TO SPEEDY TRIAL
SECTION 8. Observance of Time Limits. — It shall be the duty of the trial court, the public or private prosecutor, and the
defense counsel to ensure, subject to the excluded delays specified in Rule 119 of the Rules of Court and the Speedy
Trial Act of 1998, compliance with the following time limits in the prosecution of the case against a detained accused:
(a) The case of the accused shall be raffled and referred to the trial court to which it is assigned within three days from
the filing of the information;
(b) The court shall arraign the accused within ten (10) days from the date of the raffle;
(c) The court shall hold the pre-trial conference within thirty (30) days after arraignment or within ten (10) days if the
accused is under preventive detention; provided, however, that where the direct testimonies of the witnesses are to be
presented through judicial affidavits, the court shall give the prosecution not more than twenty (20) days from
arraignment within which to prepare and submit their judicial affidavits in time for the pre-trial conference; ICacDE
(d) After the pre-trial conference, the court shall set the trial of the case in the pre-trial order not later than thirty (30) days
from the termination of the pre-trial conference; and
(e) The court shall terminate the regular trial within one hundred eighty (180) days, or the trial by judicial affidavits within
sixty (60) days, reckoned from the date trial begins, minus the excluded delays or postponements specified in Rule
119 of the Rules of Court and the Speedy Trial Act of 1998.
SECTION 9. Dismissal on Ground of Denial of the Right to Speedy Trial. — The case against the detained accused may be
dismissed on ground of denial of the right to speedy trial in the event of failure to observe the above time limits.
1. Arraignment
‣
If accused not in custody — Within 30 days from the date the court acquires jurisdiction over the accused
‣
If accused in custody/preventive detention (3-10-10) — his case shall be raffled within 3 days from the filing of the
complaint or information. Then he shall be arraigned within 10 days from the date of the raffle, then pre-trial will
proceed within 10 days thereafter. The time of the pendency of the motion to quash or for a bill of particulars or others
causes justifying suspension of the arraignment shall be excluded from in computing the period
2. Pre-Trial
‣
If accused in not in custody — After arraignment and within 30 days from the court acquires jurisdiction over the
person of the accused, unless a shorter period is provided for in special laws or circulars of the Supreme Court. This
means that after the Court acquires jurisdiction over the person of the accused, within 30 days, he must have been
both arraigned AND pre-trial must have been concluded.
‣
If accused in custody/preventive detention — pre-trial should be held within 10 days after arraignment unless a law
proves for a shorter period
3. Trial — generally, 30 days from the receipt of the Pre-Trial Order AND within 80 days from arraignment
WHEN TRIAL TAKES PLACE
Section 1. Time to prepare for trial. — After a plea of not guilty is entered, the accused shall have at least fifteen (15) days
to prepare for trial. The trial shall commence within thirty (30) days from receipt of the pre-trial order. (sec. 6, cir. 38-98)
Section 5. Time limit following an order for new trial. — If the accused is to be tried again pursuant to an order for a new
trial, the trial shall commence within thirty (30) days from notice of the order, provided that if the period becomes
impractical due to unavailability of witnesses and other factors, the court may extend it but not to exceed one hundred
eighty (180) days from notice of said order for a new trial. (sec. 11, cir. 38-98)
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Section 6. Extended time limit. — Notwithstanding the provisions of section 1(g), Rule 116 and the preceding section 1,
for the first twelve-calendar-month period following its effectivity on September 15, 1998, the time limit with respect to the
period from arraignment to trial imposed by said provision shall be one hundred eighty (180) days. For the second twelvemonth period, the limit shall be one hundred twenty (120) days, and for the third twelve-month period, the time limit shall
be eighty (80) days. (sec. 7, cir. 38-98)
Section 9. Remedy where accused is not brought to trial within the time limit. — If the accused is not brought to trial
within the time limit required by Section 1(g), Rule 116 and Section 1, as extended by Section 6 of this rule, the
information may be dismissed on motion of the accused on the ground of denial of his right of speedy trial. The accused
shall have the burden of proving the motion but the prosecution shall have the burden of going forward with the evidence
to establish the exclusion of time under section 3 of this rule. The dismissal shall be subject to the rules on double
jeopardy.
Failure of the accused to move for dismissal prior to trial shall constitute a waiver of the right to dismiss under this
section. (sec. 14, cir. 38-98)
Section 10. Law on speedy trial not a bar to provision on speedy trial in the Constitution. — No provision of law on
speedy trial and no rule implementing the same shall be interpreted as a bar to any charge of denial of the right to speedy
trial guaranteed by section 14(2), article III, of the 1987 Constitution. (sec. 15, cir. 38-98)
‣
RULE — TRIAL MUST COMMENCE WITHIN 30 DAYS FROM RECEIPT OF PRE-TRIAL ORDER AND WITHIN 80 DAYS FROM
ARRAIGNMENT
‣
‣
BUT — If there is an order for new trial, then within 30 days from notice of that order.
‣
Also, based on Sec. 6, from the time the accused was arraigned until before trial, you should only have consumed 80
days
‣
NOTE — After a plea of not guilty is entered, the accused shall have at least fifteen (15) days to prepare for trial.
What if the accused is not brought to trial within the prescribed period?
‣
‣
The information may be dismissed by motion of the accused on the ground of the right to speedy trial.
‣
The accused, shall however, have the burden or proving the ground for his motion.
‣
The prosecutor shall have the burden of going forward with the evidence to establish that the delay belongs to the
exclusion of time mentioned in Sec. 3 of this Rule
‣
NOTE — in case of dismissal on the ground of right to speedy trial, the dismissal shall be subject to the rules on
double jeopardy
When should the motion to dismiss based on the right to speedy trial be filed?
‣
The motion for dismissal must be made PRIOR to the trial, otherwise, failure to do so shall be deemed a waiver of the
right to have the charge dismissed
CONTINUITY OF THE TRIAL; PERIOD FOR TRIAL
Section 2. Continuous trial until terminated; postponements. — Trial once commenced shall continue from day to day as
far as practicable until terminated. It may be postponed for a reasonable period of time for good cause. (2a)
The court shall, after consultation with the prosecutor and defense counsel, set the case for continuous trial on a weekly
or other short-term trial calendar at the earliest possible time so as to ensure speedy trial. In no case shall the entire trial
period exceed one hundred eighty (180) days from the first day of trial, except as otherwise authorized by the Supreme
Court. (sec. 8, cir. 38-98).
The time limitations provided under this section and the preceding section shall not apply where special laws or circulars
of the Supreme Court provide for a shorter period of trial. (n)
‣
Rule on Continuous Trial — As a rule, once commenced, the trial shall continue from day to day as far sa practicable
until terminated
‣
BUT — It may be postponed for a reasonable period of time for good cause.
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To ensure speedy trial, the court shall set the case for continuous trial on a weekly or other short-term trial calendar at
the easiest possible time.
‣
The court shall do so after consultation with the prosecutor and defense counsel
Period for Trial — Trial must be completed with 180 days from the first day of trial
‣
In NO case shall the entire trial period EXCEED 180 DAYS from the first day of the trial, except as otherwise
authorised by the Supreme Court
‣
Considering that from the time the accused was arraigned until before trial, you should only have consumed 80 days,
the total maximum period for arraignment to the end of trial should be 260 days, so in less than a year, the case
should have been completed
‣
But take note of the exclusions
EXCLUSIONS
Section 3. Exclusions. — The following periods of delay shall be excluded in computing the time within which trial must
commence:
a. Any period of delay resulting from other proceedings concerning the accused, including but not limited to the
following:
1. Delay resulting from an examination of the physical and mental condition of the accused;
2. Delay resulting from proceedings with respect to other criminal charges against the accused;
3. Delay resulting from extraordinary remedies against interlocutory orders;
4. Delay resulting from pre-trial proceedings; provided, that the delay does not exceed thirty (30) days;
5. Delay resulting from orders of inhibition, or proceedings relating to change of venue of cases or transfer from
other courts;
6. Delay resulting from a finding of the existence of a prejudicial question; and
7. Delay reasonably attributable to any period, not to exceed thirty (30) days, during which any proceeding
concerning the accused is actually under advisement.
b. Any period of delay resulting from the absence or unavailability of an essential witness.
For purposes of this subparagraph, an essential witness shall be considered absent when his whereabouts are
unknown or his whereabouts cannot be determined by due diligence. He shall be considered unavailable whenever
his whereabouts are known but his presence fortrial cannot be obtained by due diligence.
c. Any period of delay resulting from the mental incompetence or physical inability of the accused to stand trial.
d. If the information is dismissed upon motion of the prosecution and thereafter a charge is filed against the accused for
the same offense, any period of delay from the date the charge was dismissed to the date the time limitation would
commence to run as to the subsequent charge had there been no previous charge.
e. A reasonable period of delay when the accused is joined for trial with a co-accused over whom the court has not
acquired jurisdiction, or, as to whom the time for trial has not run and no motion for separate trial has been granted.
f.
Any period of delay resulting from a continuance granted by any court motu proprio, or on motion of either the
accused or his counsel, or the prosecution, if the court granted the continuance on the basis of its findings set forth
in the order that the ends of justice served by taking such action outweigh the best interest of the public and the
accused in a speedy trial. (sec. 9, cir. 38-98)
‣
Take note of the exclusions, these are NOT counted in determining the period.
CONTINUANCE
Section 4. Factors for granting continuance. — The following factors, among others, shall be considered by a court in
determining whether to grant a continuance under section 3(f) of this Rule.
(a) Whether or not the failure to grant a continuance in the proceeding would likely make a continuation of such
proceeding impossible or result in a miscarriage of justice; and
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(b) Whether or not the case taken as a whole is so novel, unusual and complex, due to the number of accused or the
nature of the prosecution, or that it is unreasonable to expect adequate preparation within the periods of time
established therein.
In addition, no continuance under section 3(f) of this Rule shall be granted because of congestion of the court's calendar
or lack of diligent preparation or failure to obtain available witnesses on the part of the prosecutor. (sec. 10, cir. 38-98)
GROUNDS FOR CONTINUANCE OR POSTPONEMENTS
‣
Postponements are subject to Judicial Discretion. There are certain factors, among others, which the court shall consider
in determining whether or not to grant a continuance, these are —
1. IMPOSSIBLE/ MISCARRAIGE OF JUSTICE — Whether or not the failure to grant a continuance in the proceeding
would likely make a continuation of such proceeding impossible or result in a miscarriage of justice.
2. NOVEL, UNUSUAL, COMPLEX CASE — Whether or not the case taken as a whole is so novel, unusual and
complex, due to the number of accused or the nature of the prosecution, or that it is unreasonable to expect adequate
preparation within the periods of time established therein.
PROHIBITED GROUNDS FOR CONTINUANCE
1. Congestion of the Court’s calendar
2. Due to lack of diligent preparation
3. Failure to obtain available witnesses on the part of the prosecutor
DUTIES OF PUBLIC ATTORNEY WHEN ACCUSED IS IMPRISONED
Section 7. Public attorney's duties where accused is imprisoned. — If the public attorney assigned to defend a person
charged with a crime knows that the latter is preventively detained, either because he is charged with a bailable crime but
has no means to post bail, or, is charged with a non-bailable crime, or, is serving a term of imprisonment in any penal
institution, it shall be his duty to do the following:
(a) Shall promptly undertake to obtain the presence of the prisoner for trial or cause a notice to be served on the person
having custody of the prisoner requiring such person to so advise the prisoner of his right to demand trial.
(b) Upon receipt of that notice, the custodian of the prisoner shall promptly advise the prisoner of the charge and of his
right to demand trial. If at anytime thereafter the prisoner informs his custodian that he demands such trial, the latter
shall cause notice to that effect to sent promptly to the public attorney.
(c) Upon receipt of such notice, the public attorney shall promptly seek to obtain the presence of the prisoner for trial.
(d) When the custodian of the prisoner receives from the public attorney a properly supported request for the availability
of the prisoner for purposes of trial, the prisoner shall be made available accordingly. (sec. 12, cir. 38-98)
SANCTIONS
Section 8. Sanctions. — In any case in which private counsel for the accused, the public attorney, or the prosecutor.
(a) Knowingly allows the case to be set for trial without disclosing that a necessary witness would be unavailable for trial;
(b) Files a motion solely for delay which he knows is totally frivolous and without merit;
(c) Makes a statement for the purpose of obtaining continuance which he knows to be false and which is material to the
granting of a continuance; or
(d) Willfully fails to proceed to trial without justification consistent with the provisions hereof, the court may punish such
counsel, attorney, or prosecution, as follows:
(1) By imposing on a counsel privately retained in connection with the defense of an accused, a fine not exceeding
twenty thousand pesos (P20,000.00);
(2) By imposing on any appointed counsel de oficio, public attorney, or prosecutor a fine not exceeding five thousand
pesos (P5,000.00); and
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(3) By denying any defense counsel or prosecutor the right to practice before the court trying the case for a period
not exceeding thirty (30) days. The punishment provided for by this section shall be without prejudice to any
appropriate criminal action or other sanction authorized under these rules. (sec. 13, cir. 38-98)
ORDER OF TRIAL
Section 11. Order of trial. — The trial shall proceed in the following order:
(a) The prosecution shall present evidence to prove the charge and, in the proper case, the civil liability.
(b) The accused may present evidence to prove his defense, and damages, if any, arising from the issuance of a
provisional remedy in the case.
(c) The prosecution and the defense may, in that order, present rebuttal and sur-rebuttal evidence unless the court, in
furtherance of justice, permits them to present additional evidence bearing upon the main issue.
(d) Upon admission of the evidence of the parties, the case shall be deemed submitted for decision unless the court
directs them to argue orally or to submit written memoranda.
(e) When the accused admits the act or omission charged in the complaint or information but interposes a lawful
defense, the order of trial may be modified. (3a)
ORDER OF TRIAL
1. Prosecution presents evidence
2. Defense presents evidence
3. Rebuttal evidence and Sur-Rebuttal (Court Discretion)
4. Submission of memoranda (If required by the Court)
5. Case submitted for resolution
‣
NOTE — Order can be reversed when self-defense or other exculpatory defenses are raised
BAIL TO SECURE ATTENDANCE OF MATERIAL WITNESSES
Section 14. Bail to secure appearance of material witness. — When the court is satisfied, upon proof or oath, that a
material witness will not testify when required, it may, upon motion of either party, order the witness to post bail in such
sum as may be deemed proper. Upon refusal to post bail, the court shall commit him to prison until he complies or is
legally discharged after his testimony has been taken. (6a)
TRIAL OF SEVERAL ACCUSED
Section 16. Trial of several accused. — When two or more accused are jointly charged with any offense, they shall be
tried jointly unless the court, in its discretion and upon motion of the prosecutor or any accused, orders separate trial for
one or more accused. (8a)
DISCHARGE OF ONE OF THE ACCUSED AS STATE WITNESS
Section 17. Discharge of accused to be state witness. — When two or more persons are jointly charged with the
commission of any offense, upon motion of the prosecution before resting its case, the court may direct one or more of
the accused to be discharged with their consent so that they may be witnesses for the state when, after requiring the
prosecution to present evidence and the sworn statement of each proposed state witness at a hearing in support of the
discharge, the court is satisfied that:
(a) There is absolute necessity for the testimony of the accused whose discharge is requested;
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(b) The is no other direct evidence available for the proper prosecution of the offense committed, except the testimony of
said accused;
(c) The testimony of said accused can be substantially corroborated in its material points;
(d) Said accused does not appear to be the most guilty; and
(e) Said accused has not at any time been convicted of any offense involving moral turpitude.
Evidence adduced in support of the discharge shall automatically form part of the trial. If the court denies the motion for
discharge of the accused as state witness, his sworn statement shall be inadmissible in evidence. (9a)
Section 18. Discharge of accused operates as acquittal. — The order indicated in the preceding section shall amount to
an acquittal of the discharged accused and shall be a bar to future prosecution for the same offense, unless the accused
fails or refuses to testify against his co-accused in accordance with his sworn statement constituting the basis for the
discharge. (10a)
RATIONALE
‣
The decision to grant immunity from prosecution forms a constituent part of the prosecution process. It is essentially a
tactical decision to forego prosecution of a person for government to achieve a higher objective. It is a deliberate
renunciation of the right of the State to prosecute all who appear to be guilty of having committed a crime. Its justification
lies in the particular need of the State to obtain the conviction of the more guilty criminals who, otherwise, will probably
elude the long arm of the law. Whether or not the delicate power should be exercised, who should be extended the
privilege, the timing of its grant, are questions addressed solely to the sound judgment of the prosecution. The power to
prosecute includes the right to determine who shall be prosecuted and the corollary right to decide whom not to
prosecute. (Salvanera vs People 2007)
REQUISITES FOR THE DISCHARGE OF ONE OF THE ACCUSED AS A STATE WITNESS
1. Absolute necessity for the testimony of the accused whose discharge is requested
2. No other direct evidence for the proper prosecution of the offense committed, except the testimony of said accused
3. Testimony could be substantially corroborated in material points
4. Accused does not appear to be the most guilty
5. Not convicted of a crime involving moral turpitude
REQUISITES FOR THE DISCHARGE OF ONE OF THE ACCUSED AS A STATE WITNESS (EXPOUNDED)
1. ABSOLUTE NECESSITY FOR THE TESTIMONY OF THE ACCUSED WHOSE DISCHARGE IS REQUESTED
2. NO OTHER DIRECT EVIDENCE FOR THE PROPER PROSECUTION OF THE OFFENSE COMMITTED, EXCEPT THE TESTIMONY OF SAID
ACCUSED
‣
Direct evidence requires no inference. Circumstance evidence requires an inference of fact.
3. TESTIMONY COULD BE SUBSTANTIALLY CORROBORATED IN MATERIAL POINTS
‣
Corroborative evidence is other evidence which establishes the same fact
‣
Turning an accused into a state witness is not a magic formula that cures all the deficiencies in the prosecutions
evidence. The state witness cannot simply allege everything left unproved and automatically produce a conviction of
the crime charged against the remaining accused. Corroboration of the account of the state witness is key. (People vs
Anabe 2010)
‣
The testimony of a state witness must be received with great caution and carefully scrutinized. The rule is that the
testimony of a self-confessed accomplice or co-conspirator imputing the blame to or implicating his co-accused
cannot, by itself and without corroboration, be regarded as proof of a moral certainty that the latter committed the
crime. It must be substantially corroborated in its material points by unimpeachable testimony and strong
circumstances, and must be to such an extent that its trustworthiness becomes manifest. (People vs Anabe 2010)
‣
Corroboration may be by circumstantial evidence. Circumstantial evidence suffices to convict an accused only if the
circumstances proven constitute an unbroken chain which leads to one fair and reasonable conclusion pointing to the
accused, to the exclusion of all others, as the guilty person; the circumstances proved must be consistent with each
other, consistent with the hypothesis that the accused is guilty, and at the same time inconsistent with any other
hypothesis except that of guilt. A conviction based on circumstantial evidence must exclude each and every
hypothesis consistent with innocence. (People vs Anabe 2010)
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BUT — Such does not need to be corroborated in the EXACT same points, enough if important points are
corroborated. Corroborative evidence does not have to consist of the very same evidence as will be testified on by
the proposed state witness. If it is shown that statements are corroborated by other evidence, then we have
convincing proof of veracity. Even if the confirmatory testimony only applies to some particulars, we can properly infer
that the witness has told the truth in other respects.” It is enough that the testimony of a co-conspirator is
corroborated by some other witness or evidence. (Salvanera vs People 2007)
EXCEPT — If the state witness is an eyewitness, then his testimony need NOT be corroborated
‣
SEE — People vs Anabe, G.R. No. 179033, September 6, 2010
‣
The Court is not unaware that as an exception to the general rule requiring corroboration, the uncorroborated
testimony of a state witness may be sufficient when it is shown to be sincere in itself because it is given
unhesitatingly and in a straightforward manner and full of details which, by their nature, could not have been
the result of deliberate afterthought. This exception, however, applies only if the state witness is an eyewitness
since the testimony would then be direct evidence. The above-quoted Section 17 of Rule 119 actually assumes
that the testimony of the accused sought to be discharged as a state witness would constitute direct evidence
(i.e., that he or she is an eyewitness) in that it requires that there is no other direct evidence, except the
testimony of the said accused.
‣
Where, as here, the state witness is not an eyewitness, the testimony partakes of the nature of circumstantial
evidence. The rule on circumstantial evidence thus applies. If the testimony is uncorroborated, it does not
suffice. It cannot merit full credence. Again, the rule on circumstantial evidence requires that, among other
things, there is more than one circumstance and the combination of all the circumstances is such as to produce
a conviction beyond reasonable doubt. The circumstantial evidence suffices to convict an accused of the crime
charged only if the circumstances proven constitute an unbroken chain which leads to one fair and reasonable
conclusion pointing to the accused, to the exclusion of all others, as the guilty person.
4. ACCUSED DOES NOT APPEAR TO BE THE MOST GUILTY
‣
A state witness does not need to be found to be the least guilty, instead, he should “not appear to be the most guilty”.
(Jimenez vs People 2014)
5. NOT CONVICTED OF A CRIME INVOLVING MORAL TURPITUDE
PROCEDURE FOR THE DISCHARGE OF ONE OF THE ACCUSED AS A STATE WITNESS
‣
When does it apply?
‣
‣
When it should it be applied for?
‣
‣
When two or more persons are jointly charged with the commission of any offense
Before the prosecution rests its case
How should it be applied for?
‣
Upon motion of the prosecution. A sworn affidavit of the witness should also be submitted to the court. This affidavit
will be the basis of the court in deciding whether to discharge him as a state witness.
‣
The court will then conduct a hearing where the prosecution will present evidence and the sworn statement of each
proposed state witness at a hearing in support of the discharge.
‣
‣
What should be the policy of courts in deciding motions for discharge as a state witness?
‣
‣
The decision to employ the accused as a state witness must necessarily originate from the public prosecutors whose
mission is to obtain a successful prosecution of the several accused before the courts which do not, as a rule, have a
vision of the true strength of the prosecution’s evidence until after the trial is over. Consequently, courts should
generally defer to the judgment of the prosecution and deny a motion to discharge an accused, so he can be used as
a state witness, only in clear cases of failure to meet the requirements of Rule 119, Sec. 17. (People vs Sandiganbayan
2013; Ampatuan vs De Lima 2013)
What is the effect of discharging one of the accused as a state witness?
‣
‣
Evidence adduced in support of the discharge shall automatically form part of the trial
It operates as acquittal of the discharged accused and shall be a bar to future prosecution for the same offense. Thus,
double jeopardy sets in, provided he has been arraigned.
‣
EXCEPT — when the accused fails or refuses to testify against his co-accused in accordance with his sworn
statement constituting the basis for the discharge.
‣
SALVADOR — There’s nothing which says he should be arraigned, but for double jeopardy to attach, he must be
arraigned. So make sure that the accused to be discharged must be arraigned first.
What if the motion to discharge an accused as a state witness is denied?
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1.
He will be prosecuted like his co-accused
2.
His affidavit will be inadmissible in evidence.
IMMUNITY STATUTES
ARTICLE 13 — SOCIAL JUSTICE AND HUMAN RIGHTS
Section 18. The Commission on Human Rights shall have the following powers and functions: XXXX
(8) Grant immunity from prosecution to any person whose testimony or whose possession of documents or other
evidence is necessary or convenient to determine the truth in any investigation conducted by it or under its authority;
RA 6770 — THE OMBUDSMAN ACT OF 1989
Section 17. Immunities. — In all hearings, inquiries, and proceedings of the Ombudsman, including preliminary
investigations of offenses, nor person subpoenaed to testify as a witness shall be excused from attending and testifying
or from producing books, papers, correspondence, memoranda and/or other records on the ground that the testimony or
evidence, documentary or otherwise, required of him, may tend to incriminate him or subject him to prosecution:
provided, that no person shall be prosecuted criminally for or on account of any matter concerning which he is
compelled, after having claimed the privilege against self-incrimination, to testify and produce evidence, documentary or
otherwise.
Under such terms and conditions as it may determine, taking into account the pertinent provisions of the Rules of Court,
the Ombudsman may grant immunity from criminal prosecution to any person whose testimony or whose possession and
production of documents or other evidence may be necessary to determine the truth in any hearing, inquiry or proceeding
being conducted by the Ombudsman or under its authority, in the performance or in the furtherance of its constitutional
functions and statutory objectives. The immunity granted under this and the immediately preceding paragraph shall not
exempt the witness from criminal prosecution for perjury or false testimony nor shall he be exempt from demotion or
removal from office.
Any refusal to appear or testify pursuant to the foregoing provisions shall be subject to punishment for contempt and
removal of the immunity from criminal prosecution.
EO 14 AS AMENDED BY EO 14-A — DEFINING THE JURISDICTION OVER CASES INVOLVING THE ILL-GOTTEN
WEALTH OF FORMER PRESIDENT FERDINAND E. MARCOS, MRS. IMELDA R. MARCOS, MEMBERS OF THEIR
IMMEDIATE FAMILY, CLOSE RELATIVES, SUBORDINATES, CLOSE AND/OR BUSINESS ASSOCIATES, DUMMIES,
AGENTS AND NOMINEES
SECTION 5. The Presidential Commission on Good Government is authorized to grant immunity from criminal prosecution
to any person who provides information or testifies in any investigation conducted by such Commission to establish the
unlawful manner in which any respondent, defendant or accused has acquired or accumulated the property or properties
in question in any case where such information or testimony is necessary to ascertain or prove the latter's guilt or his civil
liability. The immunity thereby granted shall be continued to protect the witness who repeats such testimony before the
Sandiganbayan when required to do so by the latter or by the Commission.
PD 749 — GRANTING IMMUNITY FROM PROSECUTION TO GIVERS OF BRIBES AND OTHER GIFTS AND TO THEIR
ACCOMPLICES IN BRIBERY AND OTHER GRAFT CASES AGAINST PUBLIC OFFICERS
Section 1. Any person who voluntarily gives information about any violation of Articles 210, 211 and 212 of the Revised
Penal Code, Republic Act Numbered Three Thousand Nineteen, as amended: Section 345 of the Internal Revenue Code
and Section 3604 of the Tariff and Customs Code and other provisions of the said Codes penalizing abuse or dishonesty
on the part of the public officials concerned; and other laws, rules and regulations punishing acts of graft, corruption and
other forms of official abuse; and who willingly testifies against any public official or employee for such violation shall be
exempt from prosecution or punishment for the offense with reference to which his information and testimony were given,
and may plead or prove the giving of such information and testimony in bar of such prosecution: Provided, that this
immunity may be enjoyed even in cases where the information and testimony are given against a person who is not a
public official but who is a principal, or accomplice, or accessory in the commission of any of the above-mentioned
violations: Provided further, that this immunity may be enjoyed by such informant or witness notwithstanding that he
offered or gave the bribe or gift to the public official or is an accomplice for such gift or bribe- giving; and Provided,
finally, that the following conditions concur:
1. The information must refer to consummated violations of any of the above- mentioned provisions of law, rules and
regulations;
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2. The information and testimony are necessary for the conviction of the accused public officer;
3. Such information and testimony are not yet in the possession of the State;
4. Such information and testimony can be corroborated on its material points; and
5. The informant or witness has not been previously convicted of a crime involving moral turpitude.
Section 2. The immunity granted hereunder shall not attach should it turn out subsequently that the information and/or
testimony is false and malicious or made only for the purpose of harassing, molesting or in any way prejudicing the public
officer denounced. In such a case, the public officer so denounced shall be entitled to any action, civil administrative or
criminal, against said informant or witness: Provided, however, That such action may be commenced only after the
dismissal of the case against the denounced public officer after preliminary investigation or after the latter’s acquittal by a
competent court.
The prescriptive periods for the various actions under the provisions of this section shall start to run from the time such
actions may be commenced as herein provided. (As amended by BP Blg. 242, approved Nov. 11, 1982.)
Section 3. All preliminary investigations conducted by a prosecuting fiscal, judge or committee, and all proceedings
undertaken in connection therewith, shall be strictly confidential or private in order to protect the reputation of the official
under investigation in the event that the report proves to be unfounded or no prima facie case is established.
RA 6981 — WITNESS PROTECTION, SECURITY, AND BENEFIT ACT
Section 2. Implementation of Program. - The Department of Justice, hereinafter referred to as the Department, through
its Secretary, shall formulate and implement a &quot;Witness Protection, Security and Benefit Program&quot;, hereinafter referred to
as the Program, pursuant to and consistent with the provisions of this Act.
The Department may call upon any department, bureau, office or any other executive agency to assist in the
implementation of the Program and the latter offices shall be under legal duty and obligation to render such assistance.
Section 3. Admission into the Program. - Any person who has witnessed or has knowledge or information on the
commission of a crime and has testified or is testifying or about to testify before any judicial or quasi-judicial body, or
before any investigating authority, may be admitted into the Program:
Provided, That:
a) the offense in which his testimony will be used is a grave felony as defined under the Revised Penal Code, or its
equivalent under special laws;
lawphi1Ÿ
b) his testimony can be substantially corroborated in its material points;
c) he or any member of his family within the second civil degree of consanguinity or affinity is subjected to threats to his
life or bodily injury or there is a likelihood that he will be killed, forced, intimidated, harassed or corrupted to prevent
him from testifying, or to testify falsely, or evasively, because or on account of his testimony; and
d) he is not a law enforcement officer, even if he would be testifying against the other law enforcement officers. In such a
case, only the immediate members of his family may avail themselves of the protection provided for under this Act.
If the Department, after examination of said applicant and other relevant facts, is convinced that the requirements of this
Act and its implementing rules and regulations have been complied with, it shall admit said applicant to the Program,
require said witness to execute a sworn statement detailing his knowledge or information on the commission of the
crime, and thereafter issue the proper certification. For purposes of this Act, any such person admitted to the Program
shall be known as the Witness.
Section 4. Witness in Legislative Investigations. - In case of legislative investigations in aid of legislation, a witness, with
his express consent, may be admitted into the Program upon the recommendation of the legislative committee where his
testimony is needed when in its judgment there is pressing necessity therefor: Provided, That such recommendation is
approved by the President of the Senate or the Speaker of the House of Representatives, as the case may be.
Section 5. Memorandum of Agreement With the Person to be Protected. - Before a person is provided protection under
this Act, he shall first execute a memorandum of agreement which shall set forth his responsibilities including:
a) to testify before and provide information to all appropriate law enforcement officials concerning all appropriate
proceedings in connection with or arising from the activities involved in the offense charged;
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b) to avoid the commission of the crime;
lawphi1Ÿ
c) to take all necessary precautions to avoid detection by others of the facts concerning the protection provided him
under this Act;
d) to comply with legal obligations and civil judgments against him;
e) to cooperate with respect to all reasonable requests of officers and employees of the Government who are providing
protection under this Act; and
f)
to regularly inform the appropriate program official of his current activities and address.
1awphi1&copy;
Section 6. Breach of the Memorandum of Agreement. - Substantial breach of the memorandum of agreement shall be a
ground for the termination of the protection provided under this Act: Provided, however, That before terminating such
protection, the Secretary of Justice shall send notice to the person involved of the termination of the protection provided
under this Act, stating therein the reason for such termination.
Section 7. Confidentiality of Proceedings. - All proceedings involving application for admission into the Program and the
action taken thereon shall be confidential in nature. No information or documents given or submitted in support thereof
shall be released except upon written order of the Department or the proper court.
Any person who violates the confidentiality of said proceedings shall upon conviction be punished with imprisonment of
not less than one (1) year but not more than six (6) years and deprivation of the right to hold a public office or employment
for a period of five (5) years.
Section 8. Rights and Benefits. - The witness shall have the following rights and benefits:
ITC-ALF
(a) To have a secure housing facility until he has testified or until the threat, intimidation or harassment disappears or is
reduced to a manageable or tolerable level. When the circumstances warrant, the Witness shall be entitled to
relocation and/or change of personal identity at the expense of the Program. This right may be extended to any
member of the family of the Witness within the second civil degree of consanguinity or affinity.
(b) The Department shall, whenever practicable, assist the Witness in obtaining a means of livelihood. The Witness
relocated pursuant to this Act shall be entitled to a financial assistance from the Program for his support and that of
his family in such amount and for such duration as the Department shall determine.
(c) In no case shall the Witness be removed from or demoted in work because or on account of his absences due to his
attendance before any judicial or quasi-judicial body or investigating authority, including legislative investigations in
aid of legislation, in going thereto and in coming therefrom: Provided, That his employer is notified through a
certification issued by the Department, within a period of thirty (30) days from the date when the Witness last reported
for work: Provided, further, That in the case of prolonged transfer or permanent relocation, the employer shall have the
option to remove the Witness from employment after securing clearance from the Department upon the
recommendation of the Department of Labor and Employment. Any Witness who failed to report for work because of
witness duty shall be paid his equivalent salaries or wages corresponding to the number of days of absence
occasioned by the Program. For purposes of this Act, any fraction of a day shall constitute a full day salary or wage.
This provision shall be applicable to both government and private employees.
(d) To be provided with reasonable travelling expenses and subsistence allowance by the Program in such amount as the
Department may determine for his attendance in the court, body or authority where his testimony is required, as well
as conferences and interviews with prosecutors or investigating officers.
(e) To be provided with free medical treatment, hospitalization and medicines for any injury or illness incurred or suffered
by him because of witness duty in any private or public hospital, clinic, or at any such institution at the expense of the
Program.
(f) If a Witness is killed, because of his participation in the Program, his heirs shall be entitled to a burial benefit of not
less than Ten thousand pesos (P10,000.00) from the Program exclusive of any other similar benefits he may be entitled
to under other existing laws.
(g) In case of death or permanent incapacity, his minor or dependent children shall be entitled to free education, from
primary to college level in any state, or private school, college or university as may be determined by the Department,
as long as they shall have qualified thereto.
Section 9. Speedy Hearing or Trial. - In any case where a Witness admitted into the Program shall testify, the judicial or
quasi-judicial body, or investigating authority shall assure a speedy hearing or trial and shall endeavor to finish said
proceeding within three (3) months from the filing of the case.
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Section 10. State Witness. - Any person who has participated in the commission of a crime and desires to be a witness
for the State, can apply and, if qualified as determined in this Act and by the Department, shall be admitted into the
Program whenever the following circumstances are present:
(a) the offense in which his testimony will be used is a grave felony as defined under the Revised Penal Code or its
equivalent under special laws;
(b) there is absolute necessity for his testimony;
(c) there is no other direct evidence available for the proper prosecution of the offense committed:
(d) his testimony can be substantially corroborated on its material points;
(e) he does not appear to be most guilty; and
(f) he has not at any time been convicted of any crime involving moral turpitude.
An accused discharged from an information or criminal complaint by the court in order that he may be a State Witness
pursuant to Section 9 and 10 of Rule 119 of the Revised Rules of Court may upon his petition be admitted to the Program
if he complies with the other requirements of this Act. Nothing in this Act shall prevent the discharge of an accused, so
that he can be used as a State Witness under Rule 119 of the Revised Rules of Court.
Section 11. Sworn Statement. - Before any person is admitted into the Program pursuant to the next preceding Section
he shall execute a sworn statement describing in detail the manner in which the offense was committed and his
participation therein. If after said examination of said person, his sworn statement and other relevant facts, the
Department is satisfied that the requirements of this Act and its implementing rules are complied with, it may admit such
person into the Program and issue the corresponding certification.
If his application for admission is denied, said sworn statement and any other testimony given in support of said
application shall not be admissible in evidence, except for impeachment purposes.
Section 12. Effect of Admission of a State Witness into the Program. - The certification of admission into the Program
by the Department shall be given full faith and credit by the provincial or city prosecutor who is required not to include the
Witness in the criminal complaint or information and if included therein, to petition the court for his discharge in order that
he can utilized as a State Witness. The Court shall order the discharge and exclusion of the said accused from the
information.
Admission into the Program shall entitle such State Witness to immunity from criminal prosecution for the offense or
offenses in which his testimony will be given or used and all the rights and benefits provided under Section 8 hereof.
Section 13. Failure or Refusal of the Witness to Testify. - Any Witness registered in the Program who fails or refuses to
testify or to continue to testify without just cause when lawfully obliged to do so, shall be prosecuted for contempt. If he
testifies falsely or evasively, he shall be liable to prosecution for perjury. If a State Witness fails or refuses to testify, or
testifies falsely or evasively, or violates any condition accompanying such immunity without just cause, as determined in
a hearing by the proper court, his immunity shall be removed and he shall be subject to contempt or criminal prosecution.
Moreover, the enjoyment of all rights and benefits under this Act shall be deemed terminated.
The Witness may, however, purge himself of the contumacious acts by testifying at any appropriate stage of the
proceedings.
Section 14. Compelled Testimony. - Any Witness admitted into the Program pursuant to Sections 3 and 10 of this Act
cannot refuse to testify or give evidence or produce books, documents, records or writings necessary for the prosecution
of the offense or offenses for which he has been admitted into the Program on the ground of the constitutional right
against self-incrimination but he shall enjoy immunity from criminal prosecution and cannot be subjected to any penalty
or forfeiture for any transaction, matter or thing concerning his compelled testimony or books, documents, records and
writings produced.
In case of refusal of said Witness to testify or give evidence or produce books, documents, records, or writings, on the
ground of the right against self-incrimination, and the state prosecutor or investigator believes that such evidence is
absolutely necessary for a successful prosecution of the offense or offenses charged or under investigation, he, with the
prior approval of the department, shall file a petition with the appropriate court for the issuance of an order requiring said
Witness to testify, give evidence or produce the books, documents, records, and writings described, and the court shall
issue the proper order.
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The court, upon motion of the state prosecutor or investigator, shall order the arrest and detention of the Witness in any
jail contiguous to the place of trial or investigation until such time that the Witness is willing to give such testimony or
produce such documentary evidence.
Section 15. Perjury or Contempt. - No Witness shall be exempt from prosecution for perjury or contempt committed
while giving testimony or producing evidence under compulsion pursuant to this Act. The penalty next higher in degree
shall be imposed in case of conviction for perjury. The procedure prescribed under Rule 71 of the Rules of Court shall be
followed in contempt proceedings but the penalty to be imposed shall not be less than one (1) month but not more than
one (1) year imprisonment.
Section 16. Credibility of Witness. - In all criminal cases, the fact of the entitlement of the Witness to the protection and
benefits provided for in this Act shall not be admissible in evidence to diminish or affect his credibility.
Section 17. Penalty for Harassment of Witness. - Any person who harasses a Witness and thereby hinders, delays,
prevents or dissuades a Witness from:
(a) attending or testifying before any judicial or quasi-judicial body or investigating authority;
(b) reporting to a law enforcement officer or judge the commission or possible commission of an offense, or a violation of
conditions or probation, parole, or release pending judicial proceedings;
(c) seeking the arrest of another person in connection with the offense;
(d) causing a criminal prosecution, or a proceeding for the revocation of a parole or probation; or
(e) performing and enjoying the rights and benefits under this Act or attempts to do so, shall be fined not more than Three
thousand pesos (P3,000.00) or suffer imprisonment of not less than six (6) months but not more than one (1) year, or both,
and he shall also suffer the penalty of perpetual disqualification from holding public office in case of a public officer.
‣
RATIONALE — Immunity statutes seek a rational accommodation between the imperatives of the privilege and the
legitimate demands of government to compel citizens to testify. The existence of these statutes reflects the importance of
testimony, and the fact that many offenses are of such a character that the only persons capable of giving useful
testimony are those implicated in the crime. (Mapa vs Sandiganbayan 1994)
WITNESS PROTECTION PROGRAM
•
SALVADOR —
‣
Requisites are the same with Rules of Court
‣
But this is filed with the DOJ, not with the Court
‣
Under the WPP, double jeopardy does NOT set in since no plea yet. So he can be prosecuted afterwards. (Yu v RTC of
Tagaytay)
‣
Under the WPP, it’s not an acquittal, but a mere exclusion.
‣
Accused under the WPP is not included in the information
KINDS OF STATE WITNESS IMMUNITY FROM PROSECUTION
‣
SEE — Tanchanco vs Sandiganbayan, G.R. No. 141675096, November, 25, 2005
1. Transactional immunity
2. Use-and-derivative use immunity
MISTAKE IN CHARGING THE PROPER OFFENSE
Section 19. When mistake has been made in charging the proper offense. — When it becomes manifest at any time
before judgment that a mistake has been made in charging the proper offense and the accused cannot be convicted of
the offense charged or any other offense necessarily included therein, the accused shall not be discharged if there
appears good cause to detain him. In such case, the court shall commit the accused to answer for the proper offense and
dismiss the original case upon the filing of the proper information. (11a)
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APPLICABILITY OF RULE 119, SEC. 19
‣
It applies when —
1.
There has been a mistake in charging the proper offense
2.
This mistake has become manifest at any time before judgment; and
3.
Because of this mistake, the accused cannot be convicted of the offense charged, or any other offense necessarily
included therein
RULE IN CASE OF MISTAKE IN CHARGING THE PROPER OFFENSE
‣
RULE — The accused shall not be discharged if there appears good cause to detain him. In such case, the court
shall commit the accused to answer for the proper offense and dismiss the original case upon the filing of the
proper information.
‣
Relate this with the rule on substitution of information
APPOINTMENT OF ACTING PROSECUTOR
Section 20. Appointment of acting prosecutor. — When a prosecutor, his assistant or deputy is disqualified to act due to
any of the grounds stated in section 1 of Rule 137 or for any other reasons, the judge or the prosecutor shall
communicate with the Secretary of Justice in order that the latter may appoint an acting prosecutor. (12a)
EXCLUSION OF THE PUBLIC
Section 21. Exclusion of the public. — The judge may, motu proprio, exclude the public from the courtroom if the
evidence to be produced during the trial is offensive to decency or public morals. He may also, on motion of the accused,
exclude the public from the trial, except court personnel and the counsel of the parties. (13a)
CONSOLIDATION OF TRIAL OF RELATED OFFENSES
Section 22. Consolidation of trials of related offenses. — Charges for offenses founded on the same facts or forming part
of a series of offenses of similar character may be tried jointly at the discretion of the court. (14a)
DEMURRER TO EVIDENCE
Section 23. Demurrer to evidence. — After the prosecution rests its case, the court may dismiss the action on the ground
of insufficiency of evidence
(1) on its own initiative after giving the prosecution the opportunity to be heard or
(2) upon demurrer to evidence filed by the accused with or without leave of court.
If the court denies the demurrer to evidence filed with leave of court, the accused may adduce evidence in his defense.
When the demurrer to evidence is filed without leave of court, the accused waives the right to present evidence and
submits the case for judgment on the basis of the evidence for the prosecution. (15a)
The motion for leave of court to file demurrer to evidence shall specifically state its grounds and shall be filed within a
non-extendible period of five (5) days after the prosecution rests its case. The prosecution may oppose the motion within
a non-extendible period of five (5) days from its receipt.
If leave of court is granted, the accused shall file the demurrer to evidence within a non-extendible period of ten (10) days
from notice. The prosecution may oppose the demurrer to evidence within a similar period from its receipt.
The order denying the motion for leave of court to file demurrer to evidence or the demurrer itself shall not be reviewable
by appeal or by certiorari before judgment. (n)
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NATURE OF A DEMURRER TO EVIDENCE
‣
A demurrer to evidence is actually a motion to dismiss that is filed by the accused after the prosecution has rested its
case.
‣
It is also available in civil cases (but with different rules). It can also be possibly be availed of in special proceedings
because of the supplemental application of the Rules of Civil Procedure.
‣
Basically, in determining the propriety of granting the demurrer, the court determines whether the prosecution has
established a prima facie case.
‣
‣
It is an objection by one of the parties in an action to the effect that the evidence which his adversary produced is
insufficient in point of law to make out a case or sustain the issue. The party filing the demurrer in effect challenges
that sufficiency of the prosecution’s evidence. (People vs Sandiganbayan 2015)
‣
The party demurring challenges the sufficiency of the whole evidence to sustain a verdict. The court, in passing upon
the sufficiency of the evidence raised in a demurrer is merely required to ascertain whether there is competent or
sufficient evidence to sustain the indictment or to support a verdict of guilt. (Singian vs Sandiganbayan 2013)
‣
The grant or denial of a demurrer to evidence is left to the sound discretion of the trial court, and its ruling on the
matter shall not be disturbed in the absence of grave abuse of discretion. (People vs Go 2014)
‣
In order to defeat the demurrer to evidence filed, the prosecution must show that there is sufficient evidence to sustain
a case. “Sufficiency of evidence” for purposes of frustrating a demurer thereto, is such evidence in character, weight,
or amount as will legally justify the judicial or official action demanded according tot he circumstances. The
prosecution’s evidence, to be considered sufficient, must prove —
1.
The commission of the crime
2.
The precise degree of participation therein by the accused.(Singian vs Sandiganbayan 2013)
NOTE — Relate this with the rule and concept of (1) presumption of innocence (2) “burden of evidence” or “burden of
coming forward with the evidence” under the Rules on Evidence.
WHEN A DEMURRER TO EVIDENCE IS PROPER
‣
RULE — A DEMURRER TO EVIDENCE MAY BE AVAILED OF WHEN THE PROSECUTION HAS RESTED ITS CASE
‣
NOTE — in civil cases, it is after the plaintiff completes the presentation of his evidence.
HOW A DEMURRER TO EVIDENCE IS AVAILED OF
1.
BY THE ACCUSED/DEFENSE
‣
This may either be with or without prior leave of court.
With prior leave of court —
a.
‣
The motion for leave of court to file demurrer to evidence shall specifically state its grounds and shall be filed
within a non-extendible period of five (5) days after the prosecution rests its case.
‣
‣
Once leave of court is granted, the accused shall file the demurrer to evidence within a non-extendible period of
ten (10) days from notice.
‣
2.
The prosecution may oppose the demurrer to evidence within a similar period from its receipt.
Without prior leave of court —
b.
‣
The prosecution may oppose the motion within a non-extendible period of five (5) days from its receipt.
‣
This is when the accused files a demurrer to evidence (1) without applying for prior leave of court, or (2) accused
applied for leave of court but it was denied.
‣
In this case, the accused can still file a demurrer but if it is denied, there are adverse consequences
NOTE — in civil cases, no need for leave of court
BY THE COURT ITSELF, MOTU PROPRIO
‣
BUT — it must give the prosecution the opportunity to be heard
‣
NOTE — In civil cases, the court cannot raise a demurrer in its own initiative.
EFFECT OF GRANT OF DEMURRER TO EVIDENCE
‣
RULE — IF THE DEMURER IS GRANTED, THE CASE IS DISMISSED AND THE EFFECT IS AN ACQUITTAL
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BUT — The civil aspect of the case should still be heard of, unless the court rules that the fact from which the civil
liability would arise does not exist.
NOTE — That this is one exceptional instance when the dismissal is with the express consent of the accused but
double jeopardy still sets in.
‣
Remedy of the Prosecution in case the Demurrer was granted — Demurrer cannot be appealed since it amounts to
an acquittal and therefore double jeopardy sets in. It can only be reviewed by a petition for certiorari under Rule 65, if
there was grave abuse of discretion amounting to lack or excess of jurisdiction on the part of the trial court. (Dayap vs
Sendiong 2009)
‣
Can the court, in granting the demurrer and dismissing the criminal case, also render an award granting damages
on the civil aspect?
‣
NO. It would amount to a detail of due process since the accused has the right to present evidence on the civil
aspect. When the accused files a demurrer to evidence, the accused has not yet adduced evidence both on the
criminal and civil aspects of the case. The only evidence on record is the evidence for the prosecution. What the trial
court should do is to issue an order or partial judgment granting the demurrer to evidence and acquitting the accused;
and set the case for continuation of trial for the petitioner to adduce evidence on the civil aspect of the case, and for
the private complainant to adduce evidence by way of rebuttal after which the parties may adduce their sur-rebuttal
evidence as provided for in Sec 11, Rule 119. NO. In the case, the court rendered judgment on the civil aspect of the
case and ordered Salazar to pay for her purchases from JY Bros even before Salazar could adduce evidence thereon.
Patently, therefore, Salazar was denied her right to due process. (Salazar vs People 2003)
EFFECT OF DENIAL OF DEMURRER TO EVIDENCE
1.
With prior leave of court — the defense can still proceed with the presentation of its evidence
2.
Without prior leave of court —the defense waives its presentation of evidence, the court will render judgment based on
the evidence presented by the prosecution. The case will be deemed submitted for decision.
‣
Remedy of the Accused in case the Demurrer was denied — The order denying the motion for leave of court to file
demurrer to evidence or the demurrer itself shall NOT be reviewable by appeal or by certiorari before judgment.
‣
NOTE — A petition for certiorari is expressly prohibited.
NOT EVERY MOTION TO DISMISS IS A DEMURRER TO EVIDENCE
‣
RIANO — A demurer to evidence must contain what is so fundamental in every demurrer. It must make reference to the
insufficiency of the evidence of the prosecution and to the evidence on record. Hence, a motion to dismiss, not grounded
upon the insufficiency of the evidence is not a demurrer under Rule 19, Sec. 23.
‣
SEE — Cabador vs People, G.R. No. 186001, October 2, 2009
‣
This Court held in Enojas, Jr. v. Commission on Elections that, to determine whether the pleading filed is a demurer to
evidence or a motion to dismiss, the Court must consider —
1.
The allegations in it made in good faith;
2.
The stage of the proceeding at which it is filed; and
3.
The primary objective of the party filing it.
‣
In criminal cases, a motion to dismiss may be filed on the ground of denial of the accuseds right to speedy trial.[14]
This denial is characterized by unreasonable, vexatious, and oppressive delays without fault of the accused, or by
unjustified postponements that unreasonably prolonged the trial. This was the main thrust of Cabadors motion to
dismiss and he had the right to bring this up for a ruling by the trial court.
‣
Cabador of course dropped a few lines in his motion to dismiss in paragraphs 11 (sic) and 12, saying that the trial
court has no evidence to consider, the charge has no leg to stand on, and that the witnesses x x x had no knowledge
of any connection with or any participation by the accused in the incident. But these were mere conclusions,
highlighting what five years of trial had accomplished.
‣
The fact is that Cabador did not even bother to do what is so fundamental in any demurrer. He did not state what
evidence the prosecution had presented against him to show in what respects such evidence failed to meet the
elements of the crime charged. His so-called demurrer did not touch on any particular testimony of even one witness.
He cited no documentary exhibit. Indeed, he could not because, he did not know that the prosecution finally made its
formal offer of exhibits on the same date he filed his motion to dismiss. To say that Cabador filed a demurrer to
evidence is equivalent to the proverbial blind man, touching the side of an elephant, and exclaiming that he had
touched a wall.
‣
Besides, a demurrer to evidence assumes that the prosecution has already rested its case. Here, after the prosecution
filed its formal offer of exhibits on August 1, 2006, the same day Cabador filed his motion to dismiss, the trial court still
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needed to give him an opportunity to object to the admission of those exhibits. It also needed to rule on the formal
offer. And only after such a ruling could the prosecution be deemed to have rested its case. Since Cabador filed his
motion to dismiss before he could object to the prosecutions formal offer, before the trial court could act on the offer,
and before the prosecution could rest its case, it could not be said that he had intended his motion to dismiss to serve
as a demurrer to evidence.
‣
In sum, tested against the criteria laid down in Enojas, the Court finds that petitioner Cabador filed a motion to dismiss
on the ground of violation of his right to speedy trial, not a demurrer to evidence. He cannot be declared to have
waived his right to present evidence in his defense.
DEMURRER TO EVIDENCE VS MOTION TO QUASH
‣
Is a Demurrer to Evidence the same as an MTQ?
‣
NO. Note the following distinctions —
DEMURRER TO EVIDENCE
MOTION TO QUASH
WHEN FILED
Filed after the prosecution rests its case. It
presupposes that the accused has already
entered his plea, and is, in fact, already going
through a trial
Filed before the accused enters his plea
REQUIREMEN
T OF PRIOR
LEAVE OF
COURT
May be filed by the accused either with or
without leave of court. But there are possible
adverse consequences if leave of court is not
previously obtained.
No leave of court required
GROUNDS
Insufficiency of evidence. It is necessarily
predicated on matters outside the information.
Grounds are generally based on the matters found
on the face of the information (such as when it is
alleged that the facts charged do not constitute an
offense)
EFFECT OF
GRANT
Dismissal of the case. It amounts to an
acquittal.
A dismissal would not necessarily follow. The
court may even order the filing of a new
information because an order sustaining the
motion is generally not a bar to another
prosecution.
RE-OPENING OF THE PROCEEDINGS
Section 24. Reopening. — At any time before finality of the judgment of conviction, the judge may, motu proprio or upon
motion, with hearing in either case, reopen the proceedings to avoid a miscarrage of justice. The proceedings shall be
terminated within thirty (30) days from the order grating it. (n)
‣
Observe the following rules in re-opening the proceedings to receive further evidence —
1.
It must be before the finality of the judgment of conviction
2.
The order is issued by the judge on his own initiative or upon motion
3.
The order is issued only after a hearing is conducted
4.
The order intends to prevent a miscarriage of justice (this is the ground to re-open); and
5.
The presentation of additional and/or further evidence should be terminated within 30 days from the issuance of the
order. (Cabarles vs Maceda)
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
196 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
RULE 120: JUDGMENT
RULE 120: JUDGMENT
WHEN JUDGMENT SHOULD BE RENDERED BY THE JUDGE
1987 CONSTITUTION
ARTICLE 8 — JUDICIAL DEPARTMENT
Section 15.
(1) All cases or matters filed after the effectivity of this Constitution must be decided or resolved within twenty-four
months from date of submission for the Supreme Court, and, unless reduced by the Supreme Court, twelve months
for all lower collegiate courts, and three months for all other lower courts.
(2) A case or matter shall be deemed submitted for decision or resolution upon the filing of the last pleading, brief, or
memorandum required by the Rules of Court or by the court itself.
(3) Upon the expiration of the corresponding period, a certification to this effect signed by the Chief Justice or the
presiding judge shall forthwith be issued and a copy thereof attached to the record of the case or matter, and served
upon the parties. The certification shall state why a decision or resolution has not been rendered or issued within said
period.
(4) Despite the expiration of the applicable mandatory period, the court, without prejudice to such responsibility as may
have been incurred in consequence thereof, shall decide or resolve the case or matter submitted thereto for
determination, without further delay.
‣
RULE — THE TRIAL COURT SHOULD RESOLVE THE CRIMINAL CASES WITHIN 3 MONTHS FROM THE FILING OF THE LAST
PLEADING, BRIEF, OR MEMORANDUM REQUIRED BY THE RULES OF COURT OR BY THE COURT ITSELF
‣
What if the judge fails to resolve it within the time prescribed?
‣
The judge should issue a certification and a copy thereof attached to the record of the case or matter, and served
upon the parties. The certification shall state why a decision or resolution has not been rendered or issued within
said period.
‣
Despite the expiration of the applicable mandatory period, the court, without prejudice to such responsibility as
may have been incurred in consequence thereof, shall decide or resolve the case or matter submitted thereto for
determination, without further delay.
INEXCUSABLE CIRCUMSTANCES WHICH RESULT TO DELAYS
1. Judge’s illness should not be an excuse for his failure to render the corresponding decision or resolution within the
prescribed period. The demands of public service cannot abide by his illness. In his case, he must ask the Supreme Court
for an extension of time to decide cases, as soon as it becomes clear to him that there would be delay. (Balajedong vs Del
Rosario)
2. The designation of a judge to preside over another sala is an insufficient reason to justify delay in deciding a case.
Additional assignments are no excuse for delays in resoldving cases. (Bernaldez vs Avelino)
3. A heavy case load, due to additional work is not sufficient justification for delay because judges are allowed, upon motion
or letter-request extensions of the reglementary period in deciding cases. (Re: Report on the Judicial and Financial Audit
Conducted in MTCs of Bayombong)
4. Absence of clerk of court, since it is the duty of the judge to recommend to the SC the immediate appointment of a
branch clerk of court. (OCA vs Laron)
5. Non-submission of the transcript of stenographic notes by stenographers would not relieve judges of their duty to render
a decision within the required period as judges are directed to take down notes of salient portions for the hearing and
proceed in the preparation of decisions without waiting for the transcribed stenographic notes. (OCA vs Janolo)
6. Defects of a motion are not reasons for a judge not to act on the same. If a judge believes that the motions pending
before him were defective, he could have simply acted on the said motions and indicated the supposed defects instead
of leaving them unresolved. (Heirs of Piedad vs Estrera)
DEFINITION AND FORM
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Section 1. Judgment definition and form. — Judgment is the adjudication by the court that the accused is guilty or not
guilty of the offense charged and the imposition on him of the proper penalty and civil liability, if any. It must be written in
the official language, personally and directly prepared by the judge and signed by him and shall contain clearly and
distinctly a statement of the facts and the law upon which it is based. (1a)
MEANING OF JUDGMENT
‣
A judgment is the adjudication by the court that the accused is guilty or not guilty of the offense charged and the
imposition on him of the proper penalty and civil liability, if any.
‣
Judgment is a final adjudication of a case. It is not a resolution of an incident. If you file a motion to quash, and it is
denied, is this a judgment? NO, it is an interlocutory order. In Judgment, there is nothing more to be done. In Interlocutory
order, there is something still to be done. (Merencillo vs People 2007)
FORMAL REQUISITES OF A JUDGMENT
1. It must be written in the official language
2. It must be personally and directly prepared and signed by the Judge
3. It must contain clearly and distinctly the —
a. Statement of the facts; and
b. Law upon which it is based
‣
NOTE — The parties to a litigation should be informed of how it was decided, with an explanation of the factual and legal
reasons that led to the conclusions of the trial court. The losing party is entitled to know why he lost, so he may appeal to
the higher court. A decision that does not clearly and distinctly state the facts and the law on which it is based leaves the
parties in the dark as to how it was reached and is precisely prejudicial to the losing party, who is unable to pinpoint
possible errors of the court for review by a higher tribunal. (Lumanog vs People)
‣
SALVADOR — A judgment is that which finally disposes the case by law, it is required that it is the judge himself who
pens the decision. He may have researchers but he should pen the decision.
‣
What if there is an instance wherein the judge who heard the case is not the judge who penned the decision?
‣
The fact that the trial judge who rendered judgment was not that one who had the occasion to observe the
demeanour of the witnesses during trial, but merely relief on the records of the case, does not render the judgment
erroneous, especially where the evidence on record is sufficient to support its conclusion. (People vs Alfredo)
CONTENTS
Section 2. Contents of the judgment. — If the judgment is of conviction, it shall state
(1) the legal qualification of the offense constituted by the acts committed by the accused and the aggravating or
mitigating circumstances which attended its commission;
(2) the participation of the accused in the offense, whether as principal, accomplice, or accessory after the fact;
(3) the penalty imposed upon the accused; and
(4) the civil liability or damages caused by his wrongful act or omission to be recovered from the accused by the offended
party, if there is any, unless the enforcement of the civil liability by a separate civil action has been reserved or waived.
In case the judgment is of acquittal, it shall state whether the evidence of the prosecution absolutely failed to prove the
guilt of the accused or merely failed to prove his guilt beyond reasonable doubt. In either case, the judgment shall
determine if the act or omission from which the civil liability might arise did not exist. (2a)
CONTENTS OF A JUDGMENT OF CONVICTION
1. The offense
2. Penalty to be imposed
3. Participation of the accused whether as a (1) principal, (2) accomplice, or (3) accessory
4. Aggravating or mitigating circumstances
5. Civil liability or damages, if any, unless the enforcement of the civil liability by a separate civil action has been reserved or
waived.
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CONTENTS OF A JUDGMENT OF ACQUITTAL
‣
In case the judgment is of acquittal, it shall state —
1.
Whether (1) the evidence of the prosecution absolutely failed to prove the guilt of the accused or (2) merely failed to
prove his guilt beyond reasonable doubt.
2.
Whether the act or omission from which the civil liability might arise did not exist.
‣
SALVADOR — An acquittal does not necessarily carry with it the extinguishment of the civil liability. That’s why judgments
of acquittal are required to state whether evidence of the prosecution failed to prove the guilt of the accused or merely
failed to prove it beyond a reaonsable doubt.
‣
Can an acquittal be appealed?
‣
SALVADOR — NO, an acquittal is immediately final and executory. An exception would be if there is GADALEJ,then
Rule 65.
IN CASE OF TWO OR MORE OFFENSES
Section 3. Judgment for two or more offenses. — When two or more offenses are charged in a single complaint or
information but the accused fails to object to it before trial, the court may convict him of as many offenses as are charged
and proved, and impose on him the penalty for each offense, setting out separately the findings of fact and law in each
offense. (3a)
RULE 110 — PROSECUTION OF OFFENSES
Section 13. Duplicity of the offense. — A complaint or information must charge but one offense, except when the law
prescribes a single punishment for various offenses. (13a)
‣
Court can still render a valid judgment even if the Information contains more than one offense for as long as the accused
refuses or fails to object. In that case, the offense established and proven can be taken against the accused
‣
When two or more offenses are charged in a single information, the accused must file a motion to quash because of
the rule that a complaint or information must charge only one offense, except when the law prescribes a single
punishment for various offenses
‣
If the accused fails to object before trial for violation of Sec. 13 of Rule 110, the accused is deemed to have waived
the defect and the court may convict him for as many offenses as are charged and proved, and impose on him the
penalty for each offense, setting out separately the findings of fact and law in each offense.
VARIANCE BETWEEN ALLEGATION AND PROOF; VARIANCE DOCTRINE
Section 4. Judgment in case of variance between allegation and proof. — When there is variance between the offense
charged in the complaint or information and that proved, and the offense as charged is included in or necessarily
includes the offense proved, the accused shall be convicted of the offense proved which is included in the offense
charged, or of the offense charged which is included in the offense proved. (4a)
Section 5. When an offense includes or is included in another. — An offense charged necessarily includes the offense
proved when some of the essential elements or ingredients of the former, as alleged in the complaint or information,
constitute the latter. And an offense charged is necessarily included in the offense proved, when the essential ingredients
of the former constitute or form a part of those constituting the latter. (5a)
‣
RULE — IF THE OFFENSE PROVED IS DIFFERENT FROM THE OFFENSE CHARGED IN THE INFORMATION, THE ACCUSED CAN BE
CONVICTED OF EITHER —
1.
The offense proved — provided that the offense charged is included or necessarily includes the offense proved
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The offense charged necessarily includes the offense proved when some of the essential elements or ingredients
of the former, as alleged in the complaint or information, constitute the latter.
‣
‣
Example — the offense proved must be lesser than the offense charged. Thus, if the accused is charged with
murder but it was homicide that was proven, the accused shall be convicted of homicide. Homicide is included in
the offense charged which is murder. But if what was charged was homicide, but it was murder that was proven,
then the accused can only be convicted homicide, the offense charged.
The offense charged — which is included in the offense proved
2.
‣
The offense charged is necessarily included in the offense proved, when the essential ingredients of the former
constitute or form a part of those constituting the latter.
‣
Example — One can be convicted of grave coercion in an info which charges robbery with intimidation against
persons since both involve the common elements of violence, threats or intimidation. (Consulta vs People 2009);
less physical injuries is necessarily included in serious physical injuries; acts of lasciviousness are included in rape;
theft is included in robbery.
PROMULGATION OF JUDGMENT
Section 6. Promulgation of judgment. — The judgment is promulgated by reading it in the presence of the accused and
any judge of the court in which it was rendered. However, if the conviction is for a light offense, the judgment may be
pronounced in the presence of his counsel or representative. When the judge is absent or outside of the province or city,
the judgment may be promulgated by the clerk of court.
If the accused is confined or detained in another province or city, the judgment may be promulgated by the executive
judge of the Regional Trial Court having jurisdiction over the place of confinement or detention upon request of the court
which rendered the judgment. The court promulgating the judgment shall have authority to accept the notice of appeal
and to approve the bail bond pending appeal; provided, that if the decision of the trial court convicting the accused
changed the nature of the offense from non- bailable to bailable, the application for bail can only be filed and resolved by
the appellate court.
The proper clerk of court shall give notice to the accused personally or through his bondsman or warden and counsel,
requiring him to be present at the promulgation of the decision. If the accused tried in absentia because he jumped bail or
escaped from prison, the notice to him shall be served at his last known address.
In case the accused fails to appear at the scheduled date of promulgation of judgment despite notice, the promulgation
shall be made by recording the judgment in the criminal docket and serving him a copy thereof at his last known address
or thru his counsel.
If the judgment is for conviction and the failure of the accused to appear was without justifiable cause, he shall lose the
remedies available in these rules against the judgment and the court shall order his arrest. Within fifteen (15) days from
promulgation of judgment, however, the accused may surrender and file a motion for leave of court to avail of these
remedies. He shall state the reasons for his absence at the scheduled promulgation and if he proves that his absence was
for a justifiable cause, he shall be allowed to avail of said remedies within fifteen (15) days from notice. (6a)
PROMULGATION OF JUDGMENT IN CRIMINAL CASES
‣
RULE — A JUDGMENT IN CRIMINAL CASES IS PROMULGATED BY READING IT IN THE PRESENCE OF THE ACCUSED AND ANY
JUDGE OF THE COURT IN WHICH IT WAS RENDERED
‣
Offended party need not be present
‣
SALVADOR — The accused must be in court, otherwise, if he hears that he was convicted, he will just escape
‣
EXCEPT — In the following cases, promulgation is different —
If the conviction is for a light offense — the judgment may be pronounced in the presence of his counsel or
representative.
1.
‣
In this case, the accused need not be present
2.
When the judge is absent or outside of the province or city — the judgment may be promulgated by the clerk
of court.
3.
If the accused is confined or detained in another province or city — the judgment may be promulgated by the
executive judge of the Regional Trial Court having jurisdiction over the place of confinement or detention upon
request of the court which rendered the judgment.
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
200 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
‣
‣
‣
‣
RULE 120: JUDGMENT
The court promulgating the judgment shall have authority to accept the notice of appeal and to approve the
bail bond pending appeal
BUT — if the decision of the trial court convicting the accused changed the nature of the offense from nonbailable to bailable, the application for bail can only be filed and resolved by the appellate court.
What if accused fails to appear?
‣
There will still be promulgation, the judgment will be recorded in the criminal docket, and that has the effect of
promulgation. The accused will be served a copy at his last known address or through his counsel.
‣
BUT — if the absence of the accused is unjustifiable AND he is convicted, then he forfeits all his remedies and
the court will order his arrest.
‣
If accused fails to appear, he must appear within 15 days from the promulgation and give a reasonable explanation
in order to avail his remedies.
‣
RATIONALE — When the accused on bail fails to present himself at the promulgation of a judgment of conviction,
he is considered to have lost his standing in court. Without any standing in court, the accused cannot invoke its
jurisdiction to seek relief. (Jaylo vs Sandiganbayan 2015)
‣
Remedies such as Motion for Reconsideration, Motion for New Trial, Appeal
What if the accused fails to appear during promulgation (such as when he escapes custody) but the penalty
imposed is death, is the right to automatic review forfeited also?
‣
NO. It is indisputable that accused-appellant herein, by escaping from jail, was not present at the promulgation by the
RTC finding him guilty of the crime of murder. Accused-appellant failed to surrender and file the required motion within
15 days from the promulgation of the RTC Decision. This alone already deprived him of any remedy against said
judgment of conviction available under the Revised Rules of Criminal Procedure, including the right to appeal the
same. The foregoing notwithstanding, the escape of the accused-appellant did not preclude the Court of
Appeals from exercising its review jurisdiction, considering that what was involved was capital punishment.
Automatic review being mandatory, it is not only a power of the court but a duty to review all death penalty
cases. In this case, considering that the penalty imposed by the trial court was death, the Court of Appeals rightly
took cognizance of the case. Upon review by the appellate court, however, it modified the penalty from death to
reclusion perpetua. (People vs Taruc 2009)
REQUIREMENT OF NOTICE OF PROMULGATION
‣
‣
RULE — THE PROPER CLERK OF COURT SHALL GIVE NOTICE TO THE ACCUSED PERSONALLY OR THROUGH HIS BONDSMAN OR
WARDEN AND COUNSEL, REQUIRING HIM TO BE PRESENT AT THE PROMULGATION OF THE DECISION.
‣
SALVADOR — For purposes of a criminal case in the trial court when we say promulgation, the accused has to be
present in court for the reading of Judgment. In civil cases, you have judgment “served”, which can be mailed/ In
criminal cases, you have judgment “promulgated”, it cannot be mailed. That’s why you need notice of promulgation.
‣
If the accused tried in absentia because he jumped bail or escaped from prison, the notice to him shall be served at
his last known address.
To whom should the notice of promulgation be served?
‣
To the accused personally
‣
EXCEPT —
1. If the accused is in jail — the warden
2. If the accused is out of bail — the bondsman
3. If the accused tried in absentia because he jumped bail or escaped from prison — the notice to him shall
be served at his last known address.
PROMULGATION IN APPELLATE COURTS
•
When duly certified by the division, it will be forwarded to the clerk of court who will give notice of promulgation on paper.
WHEN JUDGMENT BECOMES FINAL
Section 7. Modification of judgment. — A judgment of conviction may, upon motion of the accused, be modified or set
aside before it becomes final or before appeal is perfected. Except where the death penalty is imposed, a judgment
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becomes final after the lapse of the period for perfecting an appeal, or when the sentence has been partially or totally
satisfied or served, or when the accused has waived in writing his right to appeal, or has applied for probation. (7a)
‣
When does a judgment become final?
1.
After lapse of period to appeal
2.
Sentence has been partially or totally satisfied or served
3.
Accused waived his right to appeal
4.
Accused applied for probation
‣
‣
Applying for probation is necessarily deemed a waiver of one’s right to appeal. Appeal and probation are mutually
exclusive remedies. Implicit in an application for probation is an admission of guilt. (Almero vs People 2014)
Once judgement becomes final and executory, can the convict still compromise with the offended party to escape
criminal liability?
‣
NO. A compromise agreement does not obliterate the criminal liability of an accused (even if executed before
judgment becomes final), specially in this case, in which the judgment of conviction has already become final and
executory. (Tamayo vs People 2008)
ENTRY OF JUDGMENT
Section 8. Entry of judgment. — After a judgment has become final, it shall be entered in accordance with Rule 36. (8)
Section 9. Existing provisions governing suspension of sentence, probation and parole not affected by this Rule. —
Nothing in this Rule shall affect any existing provisions in the laws governing suspension of sentence, probation or parole.
(9a)
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POST-CONVICTION REMEDIES
‣
Before the judgment of conviction becomes final, the convicted accused may avail of the following remedies —
1.
Modification of judgment (Rule 120, Sec. 7)
2.
Reopening of the proceedings (Rule 119, Sec. 24)
3.
Motion for New Trial (Rule 121, Sec. 1)
4.
Motion for Reconsideration (Rule 121, Sec. 1)
5.
Appeal from the judgment (Rule 122)
MODIFICATION OF JUDGMENT
RULE 120 — JUDGMENT
Section 7. Modification of judgment. — A judgment of conviction may, upon motion of the accused, be modified or set
aside before it becomes final or before appeal is perfected. Except where the death penalty is imposed, a judgment
becomes final after the lapse of the period for perfecting an appeal, or when the sentence has been partially or totally
satisfied or served, or when the accused has waived in writing his right to appeal, or has applied for probation. (7a)
‣
RULE — JUDGMENT CAN BE MODIFIED OR SET ASIDE, UPON MOTION OF THE ACCUSED, BEFORE IT BECOMES FINAL OR BEFORE
APPEAL IS PERFECTED
‣
NOTE — This should be by motion of the accused, it cannot be done on the court’s own motion.
RE-OPENING OF THE PROCEEDINGS
RULE 119 — TRIAL
Section 24. Reopening. — At any time before finality of the judgment of conviction, the judge may, motu proprio or upon
motion, with hearing in either case, reopen the proceedings to avoid a miscarrage of justice. The proceedings shall be
terminated within thirty (30) days from the order grating it. (n)
‣
Unlike a modification of judgment which cannot be done by the court on tis own motion, a reopening of the proceedings
may be made by the judge, motu proprio.
‣
Also, reopening requires a hearing. modification of judgment does not require a hearing.
MOTION FOR NEW TRIAL AND MOTION FOR RECONSIDERATION
WHEN AVAILED OF
Section 1. New trial or reconsideration. — At any time before a judgment of conviction becomes final, the court may, on
motion of the accused or at its own instance but with the consent of the accused, grant a new trial or reconsideration.
(1a)
‣
When can accused file a MR or a MNT?
CLARENCE TIU
ATENEO LAW 4B, BATCH 2017
203 OF 255
CRIMINAL PROCEDURE
REMEDIAL LAW REVIEWER
‣
‣
‣
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Anytime before judgment of conviction becomes final. Thus, it may be filed within the period to appeal. The
reglamentary period is 15 days from notice of judgment.
NOTE — Remember the Neypes Rule, if the MR and MNT is later denied, there is a fresh 15 days to appeal from
notice of denial. This rule also applies in criminal cases. (Sumiran vs Damaso 2009)
How is a reconsideration or new trial raised?
‣
‣
Either by —
1.
Court on its own instance but with consent of the accused
2.
On motion of the accused
NOTE — prosecution cannot file an MR or MNT
GROUNDS
Section 2. Grounds for a new trial. — The court shall grant a new trial on any of the following grounds:
(a) The errors of law or irregularities prejudicial to the substantial rights of the accused have been committed during the
trial;
(b) The new and material evidence has been discovered which the accused could not with reasonable diligence have
discovered and produced at the trial and which if introduced and admitted would probably change the judgment. (2a)
Section 3. Ground for reconsideration. — The court shall grant reconsideration on the ground of errors of law or fact in
the judgment, which requires no further proceedings. (3a)
GROUNDS FOR NEW TRIAL
1. Errors of law/irregularities prejudicing substantive rights of accused during trial
2. Newly discovered evidence
‣
This must be —
a. Material
b. Could not have been discovered and produced with reasonable diligence
c. Would probably change the judgment
GROUNDS FOR RECONSIDERATION
1.
Errors of law or fact in the judgment, which requires no further proceedings
NEW TRIAL IN THE APPELLATE COURT
‣
SALVADOR — Rule 124, Sec. 14 allows filing of MNT in the CA on the ground of newly discovered evidence. Generally
you cannot file for MNT in the SC but it is left to the Court’s discretion
FORMAL REQUIREMENTS
Section 4. Form of motion and notice to the prosecutor. — The motion for a new trial or reconsideration shall be in writing
and shall state the grounds on which it is based. If based on a newly-discovered evidence, the motion must be supported
by affidavits of witnesses by whom such evidence is expected to be given or by duly authenticated copies of documents
which are proposed to be introduced in evidence. Notice of the motion for new trial or reconsideration shall be given to
the prosecutor. (4a)
HEARING ON THE MOTION
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Section 5. Hearing on motion. — Where a motion for a new trial calls for resolution of any question of fact, the court may
hear evidence thereon by affidavits or otherwise. (5a)
EFFECTS OF GRANT
Section 6. Effects of granting a new trial or reconsideration. — The effects of granting a new trial or reconsideration are
the following:
(a) When a new trial is granted on the ground of errors of law or irregularities committed during the trial, all proceedings
and evidence affected thereby shall be set aside and taken anew. The court may, in the interest of justice, allow the
introduction of additional evidence.
(b) When a new trial is granted on the ground of newly-discovered evidence, the evidence already adduced shall stand
and the newly-discovered and such other evidence as the court may, in the interest of justice, allow to be introduced
shall be taken and considered together with the evidence already in the record.
(c) In all cases, when the court grants new trial or reconsideration, the original judgment shall be set aside or vacated and
a new judgment rendered accordingly. (6a)
1. New trial and granted on errors of law or irregularities in trial — everything shall be set aside and taken anew
2. New trial and granted on newly discovered evidence — evidence already adduced shall stand, and new evidence will
be considered
3. All cases — original judgment shall be set aside or vacated and a new judgment rendered accordingly
‣
If MNT granted, how long does the court have to commence a new trial?
‣
30 days from notice of such order. But it is extendable up to 180 days from notice, if the period is impractical. (Rule
119, Sec. 5)
MOTION FOR RECONSIDERATION AND NEW TRIAL IN CRIMINAL CASES
MOTION FOR
RECONSIDERATION
MOTION FOR NEW TRIAL
WHERE FILED
Court which rendered the judgment of conviction
PERIOD TO FILE
At any time before a judgment of conviction becomes final. This is within the period for taking an appeal, which is
within fifteen (15) days after notice to the appellant of the judgment or final order.
EXTENSION
Not allowed
HOW TO FILE
It should be in writing and shall state the grounds on which it is based.
If based on a newly-discovered evidence — the motion must be supported by affidavits of witnesses by whom
such evidence is expected to be given or by duly authenticated copies of documents which are proposed to be
introduced in evidence.
Notice of the motion for new trial or reconsideration shall be given to the prosecutor.
GROUNDS
Errors of law or fact in the
judgment, which requires
no further proceedings
EFFECT OF FILING
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1. Errors of law or irregularities prejudicial to the substantial rights of the accused
have been committed during the trial
2. Newly discovered evidence — The new and material evidence has been
discovered which the accused could not with reasonable diligence have
discovered and produced at the trial and which if introduced and admitted
would probably change the judgment.
Interruption of the Period to Appeal
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MOTION FOR
RECONSIDERATION
EFFECT OF GRANT
The original judgment shall
be set aside or vacated and
a new judgment rendered
accordingly.
MOTION FOR NEW TRIAL
1. When a new trial is granted on the ground of errors of law or irregularities
committed during the trial — all proceedings and evidence affected thereby
shall be set aside and taken anew. The court may, in the interest of justice,
allow the introduction of additional evidence.
2. When a new trial is granted on the ground of newly-discovered evidence —
the evidence already adduced shall stand and the newly-discovered and such
other evidence as the court may, in the interest of justice, allow to be
introduced shall be taken and considered together with the evidence already in
the record.
3. In all cases, when the court grants new trial — the original judgment shall be
set aside or vacated and a new judgment rendered accordingly.
EFFECT OF DENIAL
If the motion is denied, the movant has a “fresh period” of fifteen (15) days from receipt or notice of the order
denying or dismissing the motion for reconsideration within which to file a notice of appeal (Neypes Rule)
The order of denial is unappealable. Neither can it be subject of a petition for certiorari.
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WHO MAY APPEAL
Section 1. Who may appeal. — Any party may appeal from a judgment or final order, unless the accused will be placed in
double jeopardy. (2a)
WHO MAY APPEAL
1. The accused
‣
BUT — When the accused appeals his conviction he waives the protection on the prohibition against double jeopardy
and runs the risk of being sentenced to a penalty higher than that imposed by the trial court. (People vs Torres 2014)
2. The offended party (but only as regards the civil aspect of the case)
3. Prosecution, provided the accused will not be placed in double jeopardy
‣
‣
The prosecution cannot appeal a judgment of acquittal without violating the rule on double jeopardy
‣
Like when a motion to quash the information was granted, the state can appeal since double jeopardy has not set in
(remember that MTQ is filed before arraignment)
SEE — Ching vs Nicdao (2007)
‣
Notwithstanding respondent Nicdao’s acquittal, petitioner Ching is entitled to appeal the civil aspect of the case within
the reglementary period.
‣
Following Section 1, Rule 111 of the Rules of Criminal Procedure, the civil action was impliedly instituted with the
criminal action since Ching did not reserve his right to institute it separately nor did he institute the civil action prior to
the criminal action. As a corollary to the above rule, Section 2(b) of the same Rule also provides that “the extinction of
the penal action does not [necessarily] carry with it extinction of the civil, unless the extinction proceeds from a
declaration in a final judgment that the fact from which the civil might arise did not exist.”
‣
It is also relevant to mention that, as per Section 2 of Rule 120, judgments of acquittal are required to state &quot;whether
the evidence of the prosecution absolutely failed to prove the guilt of the accused or merely failed to prove his guilt
beyond reasonable doubt. In either case, the judgment shall determine if the act or omission from which the civil
liability might arise did not exist.”
‣
If the accused is acquitted on reasonable doubt but the court renders judgment on the civil aspect of the
criminal case, the prosecution cannot appeal from the judgment of acquittal as it would place the accused in
double jeopardy. However, the aggrieved party, the offended party or the accused or both may appeal from the
judgment on the civil aspect of the case within the period therefor. From the foregoing, petitioner Ching correctly
argued that he, as the offended party, may appeal the civil aspect of the case notwithstanding respondent Nicdao’s
acquittal by the CA. Following the long recognized rule that &quot;the appeal period accorded to the accused should also
be available to the offended party who seeks redress of the civil aspect of the decision,&quot; the period to appeal granted
to petitioner Ching is the same as that granted to the accused.
ISSUES TO BE TAKEN UP IN APPEALS
1.
Civil actions — Court will only consider the assignment of errors
2.
Criminal actions — The entire case is open for review and the reviewing tribunal can correct errors or even reverse the
trial court’s decision on grounds other than those that the parties raised as errors.
‣
When an accused appeals a conviction, may the reviewing court impose on him a penalty higher than that
imposed in the decision appealed by him?
‣
YES. when an accused appeals his conviction he waives his right to the plea of double jeopardy and throws the
whole case open for reivew. (Trono v. US 1905)
‣
NOTE — In Trono, the accused had been prosecuted for a higher offense but was convicted for a lower offense.
Hence, equivalently, he had been acquitted of the higher offense. Was his appeal a waiver of this acquittal? The
Court answered in the affirmative and ruled that a penalty higher than that of the original conviction could be
imposed on him.
‣
SEE — Bu Lin v. Court of Appeals, G.R. No. 57170, November 19,1982.
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In this case, the accused was prosecuted for estafa and was convicted under Article 315, 2(d), R.P.C. (by
issuance of bouncing checks). On appeal the Court of Appeals penalized the accused instead under Article
315, 2(a) (through false pretenses or similar deceits). Accused now contends that since the trial court had said
that Article 315, 2(a) could not be applied to him, he equivalently was acquitted of that offense and the
appellate court could no longer convict him under such provision. He claimed double jeopardy.
The SC said that the accused’s contention was erroneous. When the petitioners appealed from the sentence of
the Trial Court, they waived the constitutional safeguard against double jeopardy and threw the whole case
open to the review of the Appellate Court, which is then called upon to render such judgment as the law and
justice dictate, whether favorable or unfavorable to them, and whether they are made the subjects of
assignment of error or not
FINALITY-OF-ACQUITTAL DOCTRINE; DOULE JEOPARDY IN APPEALS
‣
RULE — AN ACQUITTAL (OR DISMISSAL WHICH AMOUNTS TO AN ACQUITTAL) RENDERED BY A COURT OF COMPETENT
JURISDICTION CANNOT BE APPLIED BECAUSE OF DOUBLE JEOPARDY
‣
NOTE — Keep in mind the requisites of double jeopardy
‣
SEE — People vs Nazareno, G.R. No. 168982, August 5, 2009
‣
‣
A judgment of acquittal is final and no longer reviewable by appeal. It is also immediately executory and the State
may not seek its review without placing the accuse din double jeopardy.
‣
The constitutional right of the accused against double jeopardy proscribes appeals of judgments of acquittal
through the remedies of ordinary appeal and a Rule 45 petition, thus: The Constitution has expressly adopted the
double jeopardy policy and thus bars multiple criminal trials, thereby conclusively presuming that a second trial
would be unfair if the innocence of the accused has been confirmed by a previous final judgment. Further
prosecution via an appeal from a judgment of acquittal is likewise barred because the government has already
been afforded a complete opportunity to prove the criminal defendants culpability; after failing to persuade the
court to enter a final judgment of conviction, the underlying reasons supporting the constitutional ban on multiple
trials applies and becomes compelling.
‣
The reason is not only the defendants already established innocence at the first trial where he had been placed in
peril of conviction, but also the same untoward and prejudicial consequences of a second trial initiated by a
government who has at its disposal all the powers and resources of the State. Unfairness and prejudice would
necessarily result, as the government would then be allowed another opportunity to persuade a second trier of the
defendants guilt while strengthening any weaknesses that had attended the first trial, all in a process where the
governments power and resources are once again employed against the defendants individual means. That the
second opportunity comes via an appeal does not make the effects any less prejudicial by the standards of
reason, justice and conscience.
SEE — Villareal vs Aliga, G.R. No. 166995, January 13, 2014
‣
Indeed, a judgment of acquittal, whether ordered by the trial or the appellate court, is final, unappealable, and
immediately executory upon its promulgation.
‣
The fundamental philosophy highlighting the finality of an acquittal by the trial court cuts deep into &quot;the humanity
of the laws and in a jealous watchfulness over the rights of the citizen, when brought in unequal contest with the
State. x x x.&quot; Thus, Green expressed the concern that &quot;(t)he underlying idea, one that is deeply ingrained in at least
the Anglo-American system of jurisprudence, is that the State with all its resources and power should not be
allowed to make repeated attempts to convict an individual for an alleged offense, thereby subjecting him to
embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety and insecurity, as
well as enhancing the possibility that even though innocent, he may be found guilty.”
‣
It is axiomatic that on the basis of humanity, fairness and justice, an acquitted defendant is entitled to the right of
repose as a direct consequence of the finality of his acquittal. The philosophy underlying this rule establishing the
absolute nature of acquittals is &quot;part of the paramount importance criminal justice system attaches to the
protection of the innocent against wrongful conviction.&quot; The interest in the finality-of-acquittal rule, confined
exclusively to verdicts of not guilty, is easy to understand: it is a need for &quot;repose,&quot; a desire to know the exact
extent of one's liability. With this right of repose, the criminal justice system has built in a protection to insure that
the innocent, even those whose innocence rests upon a jury’s leniency, will not be found guilty in a subsequent
proceeding.
‣
Related to his right of repose is the defendant’s interest in his right to have his trial completed by a particular
tribunal. This interest encompasses his right to have his guilt or innocence determined in a single proceeding by
the initial jury empanelled to try him, for society’s awareness of the heavy personal strain which the criminal trial
represents for the individual defendant is manifested in the willingness to limit Government to a single criminal
proceeding to vindicate its very vital interest in enforcement of criminal laws. The ultimate goal is prevention of
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government oppression; the goal finds its voice in the finality of the initial proceeding. As observed in Lockhart v.
Nelson, &quot;(t)he fundamental tenet animating the Double Jeopardy Clause is that the State should not be able to
oppress individuals through the abuse of the criminal process.&quot; Because the innocence of the accused has been
confirmed by a final judgment, the Constitution conclusively presumes that a second trial would be unfair.
‣
‣
The finality-of-acquittal doctrine has several avowed purposes. Primarily, it prevents the State from using its
criminal processes as an instrument of harassment to wear out the accused by a multitude of cases with
accumulated trials. It also serves the additional purpose of precluding the State, following an acquittal, from
successively retrying the defendant in the hope of securing a conviction. And finally, it prevents the State, following
conviction, from retrying the defendant again in the hope of securing a greater penalty.
BUT — AN ERRONEOUS ACQUITTAL MAY BE ASSAILED BY A PETITION FOR CERTIORARI IF THERE IS GRAVE ABUSE OF
DISCRETION AMOUNTING TO LACK OR EXCESS OF JURISDICTION
‣
‣
‣
The acquittal may be reviewed by Certiorari where —
1.
The prosecution has been deprived of due process, or
2.
There has been grave abuse of discretion under exceptional circumstances (Villareal vs Aliga 2014)
SEE — Ysidoro vs Leonardo de Castro, G.R. No. 171513, February 6, 2012
‣
Generally, the Rules provides three (3) procedural remedies in order for a party to appeal a decision of a trial court
in a criminal case before this Court. The first is by ordinary appeal under Section 3, Rule 122 of the 2000 Revised
Rules on Criminal Procedure. The second is by a petition for review on certiorari under Rule 45 of the Rules. And
the third is by filing a special civil action for certiorari under Rule 65. Each procedural remedy is unique and
provides for a different mode of review. In addition, each procedural remedy may only be availed of depending on
the nature of the judgment sought to be reviewed.
‣
A review by ordinary appeal resolves factual and legal issues. Issues which have not been properly raised by the
parties but are, nevertheless, material in the resolution of the case are also resolved in this mode of review. In
contrast, a review on certiorari under a Rule 45 petition is generally limited to the review of legal issues; the Court
only resolves questions of law which have been properly raised by the parties during the appeal and in the petition.
Under this mode, the Court determines whether a proper application of the law was made in a given set of facts. A
Rule 65 review, on the other hand, is strictly confined to the determination of the propriety of the trial courts
jurisdiction whether it has jurisdiction over the case and if so, whether the exercise of its jurisdiction has or has not
been attended by grave abuse of discretion amounting to lack or excess of jurisdiction.
‣
While an assailed judgment elevated by way of ordinary appeal or a Rule 45 petition is considered an intrinsically
valid, albeit erroneous, judgment, a judgment assailed under Rule 65 is characterized as an invalid judgment
because of defect in the trial courts authority to rule. Also, an ordinary appeal and a Rule 45 petition tackle errors
committed by the trial court in the appreciation of the evidence and/or the application of law. In contrast, a Rule 65
petition resolves jurisdictional errors committed in the proceedings in the principal case. In other words, errors of
judgment are the proper subjects of an ordinary appeal and in a Rule 45 petition; errors of jurisdiction are
addressed in a Rule 65 petition.
‣
As applied to judgments rendered in criminal cases, unlike a review via a Rule 65 petition, only judgments of
conviction can be reviewed in an ordinary appeal or a Rule 45 petition.
‣
However, the rule against double jeopardy cannot be properly invoked in a Rule 65 petition, predicated on two (2)
exceptional grounds, namely: in a judgment of acquittal rendered with grave abuse of discretion by the court; and
where the prosecution had been deprived of due process.
‣
The rule against double jeopardy does not apply in these instances because a Rule 65 petition does not involve a
review of facts and law on the merits in the manner done in an appeal. In certiorari proceedings, judicial review
does not examine and assess the evidence of the parties nor weigh the probative value of the evidence. It does
not include an inquiry on the correctness of the evaluation of the evidence. A review under Rule 65 only asks the
question of whether there has been a validly rendered decision, not the question of whether the decision is legally
correct. In other words, the focus of the review is to determine whether the judgment is per se void on
jurisdictional grounds
SEE — Villareal vs Aliga, G.R. No. 166995, January 13, 2014
‣
A judgment of acquittal may be assailed only in a petition for certiorari under Rule 65 of the Rules of Court. A
judgment of acquittal may be assailed by the People in a petition for certiorari under Rule 65 of the Rules of Court
without placing the accused in double jeopardy. However, in such case, the People is burdened to establish that
the court a quo, in this case, the Sandiganbayan, acted without jurisdiction or grave abuse of discretion amounting
to excess or lack of jurisdiction. Grave abuse of discretion generally refers to capricious or whimsical exercise of
judgment as is equivalent to lack of jurisdiction. The abuse of discretion must be so patent and gross as to amount
to an evasion of a positive duty or virtual refusal to perform a duty imposed by law, or to act in contemplation of
law or where the power is exercised in an arbitrary and despotic manner by reason of passion and hostility. No
grave abuse of discretion may be attributed to a court simply because of its alleged misapplication of facts and
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evidence, and erroneous conclusions based on said evidence. Certiorari will issue only to correct errors of
jurisdiction, and not errors or mistakes in the findings and conclusions of the trial court.
HOW APPEAL IS TAKEN; MODES OF APPEAL
Section 2. Where to appeal. — The appeal may be taken as follows:
(a) To the Regional Trial Court, in cases decided by the Metropolitan Trial Court, Municipal Trial Court in Cities, Municipal
Trial Court, or Municipal Circuit Trial Court;
(b) To the Court of Appeals or to the Supreme Court in the proper cases provided by law, in cases decided by the
Regional Trial Court; and
(c) To the Supreme Court, in cases decided by the Court of Appeals. (1a)
Section 3. How appeal taken. —
(a) The appeal to the Regional Trial Court, or to the Court of Appeals in cases decided by the Regional Trial Court in the
exercise of its original jurisdiction, shall be by notice of appeal filed with the court which rendered the judgment or
final order appealed from and by serving a copy thereof upon the adverse party.
(b) The appeal to the Court of Appeals in cases decided by the Regional Trial Court in the exercise of its appellate
jurisdiction shall be by petition for review under Rule 42.
(c) The appeal in cases where the penalty imposed by the Regional Trial Court is reclusion perpetua, life imprisonment or
where a lesser penalty is imposed for offenses committed on the same occasion or which arose out of the same
occurrence that gave rise to the more serious offense for which the penalty of death, reclusion perpetua, or life
imprisonment is imposed, shall be by notice of appeal to the Court of Appeals in accordance with paragraph (a) of this
Rule.
(d) No notice of appeal is necessary in cases where the Regional Trial Court imposed the death penalty. The Court of
Appeals shall automatically review the judgment as provided in Section 10 of this Rule. (3a) (as amended by A.M. No.
00-5-03-SC September 28, 2004)
RULE 124 — PROCEDURE IN THE COURT OF APPEALS
Section 13. Certification or appeal of case to the Supreme Court. —
(a) Whenever the Court of Appeals finds that the penalty of death should be imposed, the court shall render judgment but
refrain from making an entry of judgment and forthwith certify the case and elevate its entire record to the Supreme
Court for review.
(b) Where the judgment also imposes a lesser penalty for offenses committed on the same occasion or which arose out
of the same occurrence that gave rise to the more severe offense for which the penalty of death is imposed, and the
accused appeals, the appeal shall be included in the case certified for review to the Supreme Court.
(c) In cases where the Court of Appeals imposes reclusion perpetua, life imprisonment or a lesser penalty, it shall render
and enter judgment imposing such penalty. The judgment may be appealed to the Supreme Court by notice of appeal
filed with the Court of Appeals. (as amended by A.M. No. 00-5-03-SC September 28, 2004)
PD 1606 AS AMENDED BY RA 7975, 8249, 10660 — REVISING PRESIDENTIAL DECREE NO. 1486 CREATING A
SPECIAL COURT TO BE KNOWN AS “SANDIGANBAYAN” AND FOR OTHER PURPOSES.
Section 7. Form, Finality and Enforcement of Decisions. - XXXXXX
Decisions and final orders of the Sandiganbyan shall be appealable to the Supreme Court by petition for review on
certiorari raising pure questions of law in accordance with Rule 45 of the Rules of Court. Whenever, in any case decided
by the Sandiganbayan, the penalty of reclusion perpetua, life imprisonment or death is imposed, the decision shall be
appealable to the Supreme Court in the manner prescribed in the Rules of Court. XXXXXX
Decisions and final orders of other courts in cases cognizable by said courts under this decree as well as those rendered
by them in the exercise of their appellate jurisdiction shall be appealable to, or be reviewable by, the Sandiganbayan in
the manner provided by Rule 122 of the Rules of the Court.
In case, however, the imposed penalty by the Sandiganbayan or the regional trial court in the proper exercise of their
respective jurisdictions, is death, review by the Supreme Court shall be automatic, whether or not accused files an appeal
(as amended by RA 8249)
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A.M. No. 02-6-07-SB (August 28, 2002)
REVISED INTERNAL RULES of the SANDIGANBAYAN
RULE 10 — REVIEW OF JUDGMENTS AND FINAL ORDERS
Section 1. Method of Review. (a) In General - A party may appeal from a judgment or final order of the Sandiganbayan imposing or affirming a penalty
less than death, life imprisonment or reclusion perpetua in criminal cases, and, in civil cases, by filing with the
Supreme Court a petition for review on certiorari in accordance with Rule 45 of the 1997 Rules of Civil Procedure.
(b) Exceptions - Where the judgment or final order of the Sandiganbayan, in the exercise of its original jurisdiction,
imposes the penalty of life imprisonment or reclusion perpetua or where a lesser penalty is imposed involving
offenses committed on the same occasion or which arose out of the same occurrence that gave rise to the more
serious offense for which the penalty of death, reclusion perpetua or life imprisonment is imposed, the appeal shall be
taken by filing a notice of appeal with the Sandiganbayan and serving a copy thereof to the adverse party.
(c) Automatic Appeal - Whenever the Sandiganbayan in the exercise of its original jurisdiction imposes the death penalty,
the records shall be forwarded to the Supreme Court for automatic review and judgment within five (5) days after the
fifteenth (15th) day following the promulgation of the judgment or notice of denial of a Motion for New Trial or
Reconsideration. The transcript shall also be forwarded within ten (10) days after the filing thereof by the stenographic
reporter. Whenever the Sandiganbayan, in the exercise of its appellate jurisdiction, finds that the penalty of death,
reclusion perpetua or life imprisonment should be imposed, it shall render judgment accordingly, However, it shall
refrain from entering the judgment and forthwith certify the case and elevate its entire record to the Supreme Court for
review.
(d) Form, Finality and Enforcement of Decisions and Final Orders - Section 7 of Presidential Decree No. 1606, as
amended, governs the form, finality and enforcement of decisions and final orders rendered by the Sandiganbayan
through its Divisions.
1987 CONSTITUTION
ARTICLE 8 — JUDICIAL DEPARTMENT
Section 5. The Supreme Court shall have the following powers: XXXXXX
(2) Review, revise, reverse, modify, or affirm on appeal or certiorari, as the law or the Rules of Court may provide, final
judgments and orders of lower courts in: XXXXX
(d) All criminal cases in which the penalty imposed is reclusion perpetua or higher.
RA 9346 — AN ACT PROHIBITING THE IMPOSITION OF DEATH PENALTY IN THE PHILIPPINES (June 24, 2006)
SECTION 1. The imposition of the penalty of death is hereby prohibited. Accordingly, Republic Act No. Eight Thousand
One Hundred Seventy-Seven (R.A. No. 8177), otherwise known as the Act Designating Death by Lethal Injection is hereby
repealed. Republic Act No. Seven Thousand Six Hundred Fifty-Nine (R.A. No. 7659), otherwise known as the Death
Penalty Law, and all other laws, executive orders and decrees, insofar as they impose the death penalty are hereby
repealed or amended accordingly.
SEC. 2. In lieu of the death penalty, the following shall be imposed.
(a) the penalty of reclusion perpetua, when the law violated makes use of the nomenclature of the penalties of the
Revised Penal Code; or
(b) the penalty of life imprisonment, when the law violated does not make use of the nomenclature of the penalties of the
Revised Penal Code.
MODES OF APPEAL
1.
2.
MTC DECIDES — APPEAL TO RTC
‣
MODE — Notice of Appeal under Rule 40
‣
RTC may require the submission of memoranda by the parties on which it will base its rulings (R 122, Sec. 9)
‣
No hearing will be conducted since the RTC is acting through its appellate jurisdiction
RTC DECIDES —
a.
APPEAL TO CA
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‣
MODE — Notice of Appeal under Rule 41
‣
Ground —
i.
Questions of fact
ii.
Mixed questions of fact or law
‣
This also applies if penalty imposed by RTC is reclusion perpetual or life imprisonment
‣
If death is imposed, the case goes straight to the CA (but there is no need for notice of appeal), as automatic
review is mandated.
‣
Procedure in CA — File appellant’s brief within 30 days, appellee’s brief within 30 days, and reply brief within 20
days (30-30-20) (R 124)
‣
b.
3.
Compared with Civil — 45-45-20 (Rule 44)
APPEAL TO SC
‣
MODE — Petition for Review on Certiorari under Rule 45
‣
Ground — Pure questions of law
RTC DECIDES AS AN APPELLATE COURT — APPEAL TO CA
‣
MODE — Petition for Review under Rule 42
‣
This is when the case was filed originally in MTC and affirmed in the RTC
‣
This is the same with civil
4. CA DECIDES — APPEAL TO SC
‣
MODE —
a.
Penalty is less than Death/RP/LI — Petition for Review on Certiorari (Rule 45)
c.
Penalty is RP/LI — Notice of Appeal to the SC
d.
Penalty is Death — Automatic review to SC
‣
When CA decides and the penalty is Death/RP/LI (or offenses committed in the same occasion or same occurrence
which gave rise to the offense of RP/LI) remedy is by notice of appeal with the CA to the SC (R 124, Sec 13)
‣
This is the only instance when Rule 45 is NOT used to go up to the SC on appeal. The same rule also in the SB
‣
“Lesser penalties” in Rule 124, Sec. 13 pertains to other participants, but one of them should be convicted of RP/LI
‣
When CA decides and the penalty is death, it will “render but not enter” a judgment and certify the case to the SC
‣
The case of other participants will also be certified to the SC. This is because of the constitutional prohibition
5.
SB DECIDES — APPEAL TO SC
‣
MODE —
a.
Penalty is less than Death/RP/LI — Petition for Review on Certiorari (Rule 45)
b.
Penalty is RP/LI — Notice of Appeal to the SC
c.
Penalty is Death — Automatic review to SC
d.
SB decides as an appellate court but imposing penalty of death/RP/LI— SB will render but not enter a
judgment and certify to the SC for automatic review
‣
NOTE — When the decision is raised to the SC on notice of appeal (RP/LI), both questions on facts and law can
be raised. But if it’s a Petition for Review on Certiorari, only questions of law may be raised.
MANDATORY REVIEW OF CRIMINAL OFFENSES
‣
RULE — IN ALL CRIMINAL CASES WHERE THE PENALTY IMPOSED BY THE TRIAL COURT IS RECLUSION PERPETUA, LIFE
IMPRISONMENT, OR DEATH, THE CASE SHALL BE FORWARDED TO THE SUPREME COURT FOR REVIEW
‣
This is one of the exceptional cases where the Supreme Court may review questions of facts. Also, exceptionally it
allows an appeal to the Supreme Court by a mode other than petition for review on certiorari under Rule 45.
‣
BUT — Due to the Mateo case, an intermediate review to the CA should first be done
1.
Reclusion perpetua or life imprisonment is imposed — a notice of appeal is required
2.
Death penalty is imposed — automatic review (no need for notice of appeal)
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In mandating mandatory review of the Supreme Court of death and other sentences, does the Constitution
thereby proscribe intermediate review by the Court of Appeals?
‣
NO. Court of Appeals may review the case, but it should merely render and NOT enter judgment before elevating it to
the Supreme Court.
‣
SEE — People v. Mateo, G.R. No. 147678-87, July 7, 2004
‣
‣
Up until now, the Supreme Court has assumed the direct appellate review over all criminal cases in which the
penalty imposed is death, reclusion perpetua or life imprisonment. The practice finds justification in the 1987
Constitution. It must be stressed, however, that the constitutional provision is not preclusive in character, and it
does not necessarily prevent the Court, in the exercise of its rulemaking power, from adding an intermediate
appeal or review in favor of the accused.
‣
While the Fundamental Law requires a mandatory review by the Supreme Court of cases where the penalty
imposed is reclusion perpetua, life imprisonment, or death, nowhere, however, has it proscribed an intermediate
review. If only to ensure utmost circumspection before the penalty of death, reclusion perpetua or life
imprisonment is imposed, the Court now deems it wise and compelling to provide in these cases a review by
the Court of Appeals before the case is elevated to the Supreme Court.
‣
Where life and liberty are at stake, all possible avenues to determine his guilt or innocence must be accorded an
accused, and no care in the evaluation of the facts can ever be overdone. A prior determination by the Court of
Appeals on, particularly, the factual issues, would minimize the possibility of an error of judgment. If the Court of
Appeals should affirm the penalty of death, reclusion perpetua or life imprisonment, it could then render
judgment imposing the corresponding penalty as the circumstances so warrant, refrain from entering
judgment and elevate the entire records of the case to the Supreme Court for its final disposition.
NOTE — Mateo modified the rules by providing an intermediate review of the cases by the CA where the penalty
imposed is reclusion perpetua, life imprisonment, or death. Pursuant to the Mateo ruling, the Court issued A.M. No.
00-5-03-SC 2004-10-12, amending the pertinent rules governing review of death penalty cases. (People vs Abon)
OVERVIEW OF POST-CONVICTION REMEDIES
ORDINARY APPEAL
ORDINARY APPEAL
PETITION FOR REVIEW
(RULE 40)
(RULE 41)
(RULE 42)
PETITION FOR REVIEW ON
CERTIORARI
(RULE 45)
WHERE FILED
Court that rendered the judgment or final order
APPEAL
FROM WHAT
COURT OR
AGENCY
MTC
APPEAL TO
WHAT COURT
RTC exercising original
jurisdiction
RTC
RTC exercising appellate
jurisdiction
Within 15 days after the notice of judgment or final
order, or the notice of denial of the MR/MNT.
EXTENSION
Not allowed
RTC exercising original
jurisdiction
2.
CA
3.
Sandiganbayan
SC
Within fifteen (15) days from
notice of the decision sought
to be reviewed or of the
denial of the MR/MNT
Within fifteen (15) days from
notice of the decision sought to
be reviewed or of the denial of
the MR/MNT
Extension of 15 days allowed, provided —
SECOND
EXTENSION
Not allowed
HOW TO FILE
By a notice of appeal and by serving a copy of the
notice to the adverse party
1.
There are justifiable reasons
2.
Upon proper motion
3.
There is payment of docket and other lawful fees and the
deposit for costs.
Second extension of 15 days
allowed but only for the most
compelling reasons
Not allowed
By filing a verified petition for review with the proper court paying
docket and other lawful fees, depositing the amount of P500.00
for costs, and furnishing the lower court and the adverse party
with a copy of the petition
1.
Questions of fact
1.
Questions of fact
1.
Questions of fact
2.
Questions of law
2.
2.
Questions of law
3.
Mixed questions of
fact and law
Mixed questions of
fact and law
3.
Mixed questions of fact
and law
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ORDINARY APPEAL
ORDINARY APPEAL
PETITION FOR REVIEW
(RULE 40)
(RULE 41)
(RULE 42)
PETITION FOR REVIEW ON
CERTIORARI
(RULE 45)
PERFECTION
OF APPEAL
EFFECT OF
FILING
‣
A party’s appeal by notice of appeal is deemed
perfected as to him upon the FILING of the notice of
appeal in due time.
The appeal is perfected as to the petitioner upon the timely
FILING of a petition for review and the PAYMENT of the
corresponding docket and other lawful fees (No similar provision
in Rule 43 and 45 but I think the provision in 42 applies as well)
The execution of the judgment or final order appealed from shall be stayed as to the appealing party.
What happens if the accused uses the wrong mode of appeal?
‣
The judgment will become final and executory because the running of the appeal period will NOT be tolled
•
EXCEPT — When the interest of justice would allow
SERVICE OF NOTICE OF APPEAL
Section 4. Publication of notice of appeal. — If personal service of the copy of the notice of appeal can not be made
upon the adverse party or his counsel, service may be done by registered mail or by substituted service pursuant to
sections 7 and 8 of Rule 13. (4a)
WAIVER OF NOTICE
Section 5. Waiver of notice. — The appellee may waive his right to a notice that an appeal has been taken. The appellate
court may, in its discretion, entertain an appeal notwithstanding failure to give such notice if the interests of justice so
require. (5a)
WHEN APPEAL IS TO BE TAKEN
Section 6. When appeal to be taken. — An appeal must be taken within fifteen (15) days from promulgation of the
judgment or from notice of the final order appealed from. This period for perfecting an appeal shall be suspended from
the time a motion for new trial or reconsideration is filed until notice of the order overruling the motion shall have been
served upon the accused or his counsel at which time the balance of the period begins to run. (6a)
‣
The fresh period rule in Neypes vs CA also applies in criminal cases. (Sumiran vs Damaso 2009)
TRANSCRIBING AND FILING NOTES OF STENOGRAPHIC REPORTER UPON APPEAL
Section 7. Transcribing and filing notes of stenographic reporter upon appeal. — When notice of appeal is filed by the
accused, the trial court shall direct the stenographic reporter to transcribe his notes of the proceedings. When filed by the
People of the Philippines, the trial court shall direct the stenographic reporter to transcribe such portion of his notes of
the proceedings as the court, upon motion, shall specify in writing. The stenographic reporter shall certify to the
correctness of the notes and the transcript thereof, which shall consist of the original and four copies, and shall file the
original and four copies with the clerk without unnecessary delay.
If death penalty is imposed, the stenographic reporter shall, within thirty (30) days from promulgation of the sentence, file
with the clerk original and four copies of the duly certified transcript of his notes of the proceedings. No extension of time
for filing of said transcript of stenographic notes shall be granted except by the Supreme Court and only upon justifiable
grounds. (7a)
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TRANSMISSION OF PAPERS/ RECORDS
Section 8. Transmission of papers to appellate court upon appeal. — Within five (5) days from the filing of the notice of
appeal, the clerk of the court with whom the notice of appeal was filed must transmit to the clerk of court of the appellate
court the complete record of the case, together with said notice. The original and three copies of the transcript of
stenographic notes, together with the records, shall also be transmitted to the clerk of the appellate court without undue
delay. The other copy of the transcript shall remain in the lower court. (8a)
Section 10. Transmission of records in case of death penalty. — In all cases where the death penalty is imposed by the
trial court, the records shall be forwarded to the Court of Appeals for automatic review and judgment within twenty days
but not earlier than fifteen days from the promulgation of the judgment or notice of denial of a motion for new trial or
reconsideration. The transcript shall also be forwarded within ten days after the filing thereof by the stenographic
reporter. (10a) (as amended by A.M. No. 00-5-03-SC September 28, 2004)
APPEAL TO REGIONAL TRIAL COURTS
Section 9. Appeal to the Regional Trial Courts. —
(a) Within five (5) days from perfection of the appeal, the clerk of court shall transmit the original record to the appropriate
Regional Trial Court.
(b) Upon receipt of the complete record of the case, transcripts and exhibits, the clerk of court of the Regional Trial Court
shall notify the parties of such fact.
(c) Within fifteen (15) days from receipt of the said notice, the parties may submit memoranda or briefs, or may be
required by the Regional Trial Court to do so. After the submission of such memoranda or briefs, or upon the
expiration of the period to file the same, the Regional Trial Court shall decide the case on the basis of the entire record
of the case and of such memoranda or briefs as may have been filed. (9a)
‣
This is the procedure to be followed if the RTC is acting as an appellate court reviewing the decision, final order, or
resolution of the MTC.
APPEAL BY ANY OF SEVERAL ACCUSED
Section 11. Effect of appeal by any of several accused. —
(a) An appeal taken by one or more of several accused shall not affect those who did not appeal, except insofar as the
judgment of the appellate court is favorable and applicable to the latter;
(b) The appeal of the offended party from the civil aspect shall not affect the criminal aspect of the judgment or order
appealed from.
(c) Upon perfection of the appeal, the execution of the judgment or final order appealed from shall be stayed as to the
appealing party. (11a)
‣
Rules in there are multiple accused —
Only one or several of them (but not all) appeal —will NOT affect those who did NOT appeal
1.
‣
EXCEPT — to will benefit them if favourable and applicable to them
2.
Appeal of the offended party of the civil aspect — will NOT affect the criminal aspect
3.
Upon perfection of the appeal — execution shall be stayed but only as to the appealing party
WITHDRAWAL OF APPEAL
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Section 12. Withdrawal of appeal. — Notwithstanding the perfection of the appeal, the Regional Trial Court, Metropolitan
Trial Court, Municipal Trial Court in Cities, Municipal Trial Court, or Municipal Circuit Trial Court, as the case may be, may
allow the appellant to withdraw his appeal before the record has been forwarded by the clerk of court to the proper
appellate court as provided in section 8, in which case the judgment shall become final. The Regional Trial Court may
also, in its discretion, allow the appellant from thejudgment of a Metropolitan Trial Court, Municipal Trial Court in Cities,
Municipal Trial Court, or Municipal Circuit Trial Court to withdraw his appeal, provided a motion to that effect is filed
before rendition of the judgment in the case on appeal, in which case the judgment of the court of origin shall become
final and the case shall be remanded to the latter court for execution of the judgment. (12a)
APPOINTMENT OF COUNSEL DE OFFICIO ON APPEAL
Section 13. Appointment of counsel de oficio for accused on appeal. — It shall be the duty of the clerk of the trial court,
upon filing of a notice of appeal, to ascertain from the appellant, if confined in prison, whether he desires the Regional
Trial Court, Court of Appeals or the Supreme Court to appoint a counsel de oficio to defend him and to transmit with the
record on a form to be prepared by the clerk of court of the appellate court, a certificate of compliance with this duty and
of the response of the appellant to his inquiry. (13a)
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RULE 123: PROCEDURE IN THE MUNICIPAL TRIAL COURTS
Section 1. Uniform Procedure. — The procedure to be observed in the Metropolitan Trial Courts, Municipal Trial Courts
and Municipal Circuit Trial Courts shall be the same as in the Regional Trial Courts, except where a particular provision
applies only to either of said courts and in criminal cases governed by the Revised Rule on Summary Procedure. (1a)
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RULE 124: PROCEDURE IN THE CA
Section 1. Title of the case. — In all criminal cases appealed to the Court of Appeals, the party appealing the case shall
be called the &quot;appellant&quot; and the adverse party the &quot;appellee,&quot; but the title of the case shall remain as it was in the court
of origin. (1a)
Section 2. Appointment of counsel de oficio for the accused. — If it appears from the record of the case as transmitted
that
(a) the accused is confined in prison,
(b) is without counsel de parte on appeal, or
(c) has signed the notice of appeal himself, the clerk of court of the Court of Appeals shall designate a counsel de oficio.
An appellant who is not confined in prison may, upon request, be assigned a counsel de oficio within ten (10) days from
receipt of the notice to file brief and he establishes his right thereto. (2a)
Section 3. When brief for appellant to be filed. — Within thirty (30) days from receipt by the appellant or his counsel of the
notice from the clerk of court of the Court of Appeals that the evidence, oral and documentary, is already attached to the
record, the appellant shall file seven (7) copies of his brief with the clerk of court which shall be accompanied by proof of
service of two (2) copies thereof upon the appellee. (3a)
Section 4. When brief for appellee to be filed; reply brief of the appellant. — Within thirty (30) days from the receipt of the
brief of the appellant, the appellee shall file seven (7) copies of the brief of the appellee with the clerk of court which shall
be accompanied by proof of service of two (2) copies thereof upon the appellant.
Within twenty (20) days from receipt of the brief of the appellee, the appellant may file a reply brief traversing matters
raised in the former but not covered in the brief of the appellant. (4a)
Section 5. Extension of time for filing briefs. — Extension of time for the filing of briefs will not be allowed except for good
and sufficient cause and only if the motion for extension is filed before the expiration of the time sought to be extended.
(5a)
Section 6. Form of briefs. — Briefs shall either be printed, encoded or typewritten in double space on the legal size good
quality unglazed paper, 330 mm. in length by 216 mm. in width. (6a)
Section 7. Contents of brief. — The briefs in criminal cases shall have the same contents as provided in sections 13 and
14 of Rule 44. A certified true copy of the decision or final order appealed from shall be appended to the brief of
appellant. (7a)
Section 8. Dismissal of appeal for abandonment or failure to prosecute. — The Court of Appeals may, upon motion of the
appellee or motu proprio and with notice to the appellant in either case, dismiss the appeal if the appellant fails to file his
brief within the time prescribed by this Rule, except where the appellant is represented by a counsel de oficio.
The Court of Appeals may also, upon motion of the appellee or motu proprio, dismiss the appeal if the appellant escapes
from prison or confinement, jumps bail or flees to a foreign country during the pendency of the appeal. (8a)
Section 9. Prompt disposition of appeals. — Appeals of accused who are under detention shall be given precedence in
their disposition over other appeals. The Court of Appeals shall hear and decide the appeal at the earliest practicable
time with due regard to the rights of the parties. The accused need not be present in court during the hearing of the
appeal. (9a)
Section 10. Judgment not to be reversed or modified except for substantial error. — No judgment shall be reversed or
modified unless the Court of Appeals, after an examination of the record and of the evidence adduced by the parties, is of
the opinion that error was committed which injuriously affected the substantial rights of the appellant. (10a)
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Section 11. Scope of judgment. — The Court of Appeals may reverse, affirm, or modify the judgment and increase or
reduce the penalty imposed by the trial court, remand the case to the Regional Trial Court for new trial or retrial, or
dismiss the case. (11a)
Section 12. Power to receive evidence — The Court of Appeals shall have the power to try cases and conduct hearings,
receive evidence and perform all acts necessary to resolve factual issues raised in cases falling within its original and
appellate jurisdiction, including the power to grant and conduct new trials or further proceedings. Trials or hearings in the
Court of Appeals must be continuous and must be completed within three months, unless extended by the Chief Justice.
12(a) (as amended by A.M. No. 00-5-03-SC September 28, 2004)
Section 13. Certification or appeal of case to the Supreme Court. —
(a) Whenever the Court of Appeals finds that the penalty of death should be imposed, the court shall render judgment but
refrain from making an entry of judgment and forthwith certify the case and elevate its entire record to the Supreme
Court for review.
(b) Where the judgment also imposes a lesser penalty for offenses committed on the same occasion or which arose out
of the same occurrence that gave rise to the more severe offense for which the penalty of death is imposed, and the
accused appeals, the appeal shall be included in the case certified for review to the Supreme Court.
(c) In cases where the Court of Appeals imposes reclusion perpetua, life imprisonment or a lesser penalty, it shall render
and enter judgment imposing such penalty. The judgment may be appealed to the Supreme Court by notice of appeal
filed with the Court of Appeals. (as amended by A.M. No. 00-5-03-SC September 28, 2004)
Section 14. Motion for new trial. — At any time after the appeal from the lower court has been perfected and before the
judgment of the Court of Appeals convicting the appellant becomes final, the latter may move for a new trial on the
ground of newly-discovered evidence material to his defense. The motion shall conform with the provisions of section 4,
Rule 121. (14a)
Section 15. Where new trial conducted. — When a new trial is granted, the Court of Appeals may conduct the hearing
and receive evidence as provided in section 12 of this Rule or refer the trial to the court of origin. (15a)
Section 16. Reconsideration. — A motion for reconsideration shall be filed within fifteen (15) days after from notice of the
decision or final order of the Court of Appeals, with copies served upon the adverse party, setting forth the grounds in
support thereof. The mittimus shall be stayed during the pendency of the motion for reconsideration. No party shall be
allowed a second motion for reconsideration of a judgment or final order. (16a)
Section 17. Judgment transmitted and filed in trial court. — When the entry of judgment of the Court of Appeals is issued,
a certified true copy of the judgment shall be attached to the original record which shall be remanded to the clerk of the
court from which the appeal was taken. (17a)
Section 18. Application of certain rules in civil to criminal cases. — The provisions of Rules 42, 44 to 46 and 48 to 56
relating to procedure in the Court of Appeals and in the Supreme Court in original and appealed civil cases shall be
applied to criminal cases insofar as they are applicable and not inconsistent with the provisions of this Rule. (18a)
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Section 1. Uniform procedure. — Unless otherwise provided by the Constitution or by law, the procedure in the Supreme
Court in original and in appealed cases shall be the same as in the Court of Appeals. (1a)
Section 2. Review of decisions of the Court of Appeals. — The procedure for the review by the Supreme Court of
decisions in criminal cases rendered by the Court of Appeals shall be the same as in civil cases. (2a)
Section 3. Decision if opinion is equally divided. — When the Supreme Court en banc is equally divided in opinion or the
necessary majority cannot be had on whether to acquit the appellant, the case shall again be deliberated upon and if no
decision is reached after re-deliberation, the judgment of conviction of the lower court shall be reversed and the accused
acquitted. (3a)
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RULE 126: SEARCH AND SEIZURE
Section 1. Search warrant defined. — A search warrant is an order in writing issued in the name of the People of the
Philippines, signed by a judge and directed to a peace officer, commanding him to search for personal property
described therein and bring it before the court. (1)
Section 2. Court where application for search warrant shall be filed. — An application for search warrant shall be filed
with the following:
a) Any court within whose territorial jurisdiction a crime was committed.
b) For compelling reasons stated in the application, any court within the judicial region where the crime was committed if
the place of the commission of the crime is known, or any court within the judicial region where the warrant shall be
enforced.
However, if the criminal action has already been filed, the application shall only be made in the court where the criminal
action is pending. (n)
Section 3. Personal property to be seized. — A search warrant may be issued for the search and seizure of personal
property:
(a) Subject of the offense;
(b) Stolen or embezzled and other proceeds, or fruits of the offense; or
(c) Used or intended to be used as the means of committing an offense. (2a)
Section 4. Requisites for issuing search warrant. — A search warrant shall not issue except upon probable cause in
connection with one specific offense to be determined personally by the judge after examination under oath or affirmation
of the complainant and the witnesses he may produce, and particularly describing the place to be searched and the
things to be seized which may be anywhere in the Philippines. (3a)
Section 5. Examination of complainant; record. — The judge must, before issuing the warrant, personally examine in the
form of searching questions and answers, in writing and under oath, the complainant and the witnesses he may produce
on facts personally known to them and attach to the record their sworn statements, together with the affidavits
submitted. (4a)
Section 6. Issuance and form of search warrant. — If the judge is satisfied of the existence of facts upon which the
application is based or that there is probable cause to believe that they exist, he shall issue the warrant, which must be
substantially in the form prescribed by these Rules. (5a)
Section 7. Right to break door or window to effect search. — The officer, if refused admittance to the place of directed
search after giving notice of his purpose and authority, may break open any outer or inner door or window of a house or
any part of a house or anything therein to execute the warrant or liberate himself or any person lawfully aiding him when
unlawfully detained therein. (6)
Section 8. Search of house, room, or premise to be made in presence of two witnesses. — No search of a house, room,
or any other premise shall be made except in the presence of the lawful occupant thereof or any member of his family or
in the absence of the latter, two witnesses of sufficient age and discretion residing in the same locality. (7a)
Section 9. Time of making search. — The warrant must direct that it be served in the day time, unless the affidavit asserts
that the property is on the person or in the place ordered to be searched, in which case a direction may be inserted that it
be served at any time of the day or night. (8)
Section 10. Validity of search warrant. — A search warrant shall be valid for ten (10) days from its date. Thereafter it shall
be void. (9a)
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Section 11. Receipt for the property seized. — The officer seizing property under the warrant must give a detailed receipt
for the same to the lawful occupant of the premises in whose presence the search and seizure were made, or in the
absence of such occupant, must, in the presence of at least two witnesses of sufficient age and discretion residing in the
same locality, leave a receipt in the place in which he found the seized property. (10a)
Section 12. Delivery of property and inventory thereof to court; return and proceedings thereon. —
(a) The officer must forthwith deliver the property seized to the judge who issued the warrant, together with a true
inventory thereof duly verified under oath.
(b) Ten (10) days after issuance of the search warrant, the issuing judge shall ascertain if the return has been made, and if
none, shall summon the person to whom the warrant was issued and require him to explain why no return was made.
If the return has been made, the judge shall ascertain whether section 11 of this Rule has been complained with and
shall requirethat the property seized be delivered to him. The judge shall see to it that subsection (a) hereof has been
complied with.
(c) The return on the search warrant shall be filed and kept by the custodian of the log book on search warrants who shall
enter therein the date of the return, the result, and other actions of the judge.
A violation of this section shall constitute contempt of court.(11a)
Section 13. Search incident to lawful arrest. — A person lawfully arrested may be searched for dangerous weapons or
anything which may have been used or constitute proof in the commission of an offense without a search warrant. (12a)
Section 14. Motion to quash a search warrant or to suppress evidence; where to file. — A motion to quash a search
warrant and/or to suppress evidence obtained thereby may be filed in and acted upon only by the court where the action
has been instituted. If no criminal action has been instituted, the motion may be filed in and resolved by the court that
issued the search warrant. However, if such court failed to resolve the motion and a criminal case is subsequent filed in
another court, the motion shall be resolved by the latter court. (n)
1987 CONSTITUTION
ARTICLE 3 — BILL OF RIGHTS
Section 2. The right of the people to be secure in their persons, houses, papers, and effects against unreasonable
searches and seizures of whatever nature and for any purpose shall be inviolable, and no search warrant or warrant of
arrest shall issue except upon probable cause to be determined personally by the judge after examination under oath or
affirmation of the complainant and the witnesses he may produce, and particularly describing the place to be searched
and the persons or things to be seized.
Section 3.
(1) XXXXXXXX
(2) Any evidence obtained in violation of this or the preceding section shall be inadmissible for any purpose in any
proceeding.
A.M. No. 99-10-09-SC (January 25, 2000) — RESOLUTION CLARIFYING GUIDELINES ON THE APPLICATION FOR AND
ENFORCEABILITY OF SEARCH WARRANTS
In the interest of an effective administration of justice and pursuant to the powers vested in the Supreme Court by the
Constitution, the following are authorized to act on all applications for search warrants involving heinous crimes, illegal
gambling, dangerous drugs and illegal possession of firearms:
The Executive Judge and Vice Executive Judges of Regional Trial Courts, Manila and Quezon City, filed by the Philippine
National Police (PNP), the National Bureau of Investigation (NBI), The Presidential Anti-Organized Crime Task Force
(PAOC-TF) and the Reaction Against Crime Task Force (REACT-TF) with the Regional Trial Courts of Manila and Quezon
City.
The applications shall be personally endorsed by the Heads of the said agencies, for the search of places to be
particularly described therein, and the seizure of property or things as prescribed in the Rules of Court, and to issue the
warrants, if justified, which may be served in places outside the territorial jurisdiction of said courts.
The authorized judges shall keep a special docket book listing the details of the applications and the result of the
searches and seizures made pursuant to the warrants issued.
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This Resolution is effective immediately and shall continue until further orders from this Court and shall be an exception
to the provisions of Circular No. 13 dated 1 October 1985 and Circular No. 19 dated 4 August 1987.
This Resolution supersedes Administrative Order No. 20-97, issued on 12 February 1997, and Administrative Order No.
46-97, issued on 19 March 1997.
A.M. NO. 03-8-02-SC (February 15, 2004) — GUIDELINES ON THE SELECTION AND DESIGNATION OF EXECUTIVE
JUDGES AND DEFINING THEIR POWERS, PREROGATIVES AND DUTIES
Sec. 12. Issuance of search warrants in special criminal cases by the Regional Trial Courts of Manila and Quezon City.
The Executive Judges and, whenever they are on official leave of absence or are not physically present in the station, the
Vice-Executive Judges of the RTCs of Manila and Quezon City shall have authority to act on applications filed by the
National Bureau of Investigation (NBI), the Philippine National Police (PNP) and the Anti-Crime Task Force (ACTAF), for
search warrants involving heinous crimes, illegal gambling, illegal possession of firearms and ammunitions as well as
violations of the Comprehensive Dangerous Drugs Act of 2002, the Intellectual Property Code, the Anti-Money Laundering
Act of 2001, the Tariff and Customs Code, as amended, and other relevant laws that may hereafter be enacted by
Congress, and included herein by the Supreme Court.
The applications shall be personally endorsed by the heads of such agencies and shall particularly describe therein the
places to be searched and/or the property or things to be seized as prescribed in the Rules of Court. The Executive
Judges and Vice-Executive Judges concerned shall issue the warrants, if justified, which may be served in places outside
the territorial jurisdiction of the said courts.
The Executive Judges and the authorized Judges shall keep a special docket book listing names of Judges to whom the
applications are assigned, the details of the applications and the results of the searches and seizures made pursuant to
the warrants issued.
This Section shall be an exception to Section 2 of Rule 126 of the Rules of Court.
A.M. No. 10-3-10-SC (October 18, 2011) — RULES OF PROCEDURE FOR INTELLECTUAL PROPERTY RIGHTS CASES
RULE 10 — CRIMINAL PROCEDURE
SECTION 2. Special Commercial Courts in the National Capital Judicial Region with Authority to Issue Writs of Search and
Seizure Enforceable Nationwide. — Special Commercial Courts in Quezon City, Manila, Makati, and Pasig shall have
authority to act on applications for the issuance of writs of search and seizure in civil actions for violations of the
Intellectual Property Code, which writs shall be enforceable nationwide. The issuance of these writs shall be governed by
the rules prescribed in Re: Proposed Rule on Search and Seizure in Civil Actions for Infringement of Intellectual Property
Rights (A.M. No. 02-1-06-SC, which took effect on February 15, 2002). Within their respective territorial jurisdictions, the
Special Commercial Courts in the judicial regions where the violation of intellectual property rights occurred shall have
concurrent jurisdiction to issue writs of search and seizure.
RULE 11 — COMMENCEMENT OF ACTION
SECTION 4. Disposition of Goods Seized Pursuant to Search Warrant. — If a criminal action has been instituted, only the
trial court shall rule on a motion to quash a search warrant or to suppress evidence obtained thereby or to release seized
goods.
It shall be the duty of the applicant or private complainant to file a motion for the immediate transfer of the seized goods
to the trial court, which motion shall be immediately acted upon by the issuing court.
If no criminal action has been instituted, the motion to quash a search warrant or to suppress evidence obtained thereby
or to release seized goods may be filed in and resolved by the issuing court. If pending resolution of the motion, a
criminal case is meanwhile filed in another court, the incident shall be transferred to and resolved by the latter court.
EADCHS
Upon motion of the party whose goods have been seized, with notice to the applicant, the issuing court may quash the
search warrant and order the return of the seized goods if no criminal complaint is filed within sixty (60) days from the
issuance of the search warrant.
If no criminal action is filed before the office of the prosecutor and no motion for the return of the seized goods is filed
within sixty (60) days from the issuance of the search warrant, the issuing court shall require the parties, including the
private complainant, if any, to show cause why the search warrant should not be quashed.
A.M. No. 03-03-03-SC (November 15, 2016) — DESIGNATING CERTAIN BRANCHES OF THE REGIONAL TRIAL
COURTS TO TRY AND DECIDE CYBERCRIME CASES UNDER REPUBLIC ACT NO. 101755.
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5. Cybercrime Courts in Quezon City, Manila, Makati, and Pasig shall have authority to act on applications for the
issuance of search warrants involving violations of Republic Act No. 10175, which search warrants shall be enforceable
nationwide. Within their respective territorial jurisdictions, the Cybercrime Courts in the judicial regions where the
violation of Republic Act No. 10175 occurred shall have jurisdiction to issue search warrants.
APPLICATION FOR A SEARCH WARRANT IS NOT A CRIMINAL ACTION
‣
SEE — Pilipinas Shell Petroleum vs Romars International, G.R. No. 189669, February 16, 2015
‣
The basic flaw in this reasoning is in erroneously equating the application for and the obtention of a search warrant
with the institution and prosecution of a criminal action in a trial court. It would thus categorize what is only a special
criminal process, the power to issue which is inherent in all courts, as equivalent to a criminal action, jurisdiction over
which is reposed in specific courts of indicated competence. It ignores the fact that the requisites, procedure and
purpose for the issuance of a search warrant are completely different from those for the institution of a criminal action.
‣
For, indeed, a warrant, such as a warrant of arrest or a search warrant, merely constitutes process. A search warrant
is defined in our jurisdiction as an order in writing issued in the name of the People of the Philippines signed by a
judge and directed to a peace officer, commanding him to search for personal property and bring it before the court. A
search warrant is in the nature of a criminal process akin to a writ of discovery. It is a special and peculiar remedy,
drastic in its nature, and made necessary because of a public necessity.
‣
In American jurisdictions, from which we have taken our jural concept and provisions on search warrants, such
warrant is definitively considered merely as a process, generally issued by a court in the exercise of its ancillary
jurisdiction, and not a criminal action to be entertained by a court pursuant to its original jurisdiction.
‣
Clearly then, an application for a search warrant is not a criminal action. Thus, the rule that venue is jurisdictional in
criminal cases does NOT apply thereto and it may be waived if not objected to pursuant to the Omnibus
Motion Rule.
1&acirc;wphi1
VENUE FOR APPLICATION OF SEARCH WARRANTS
‣
RULE — AN APPLICATION FOR SEARCH WARRANT SHALL BE FILED WITH THE FOLLOWING COURTS —
1. Any court within whose territorial jurisdiction a crime was committed.
2. For compelling reasons stated in the application, any court within the judicial region where the crime was committed
if the place of the commission of the crime is known, or any court within the judicial region where the warrant shall be
enforced.
‣
‣
BUT — If the criminal action has already been filed, the application shall only be made in the court where the criminal
action is pending.
EXCEPT — IN THE FOLLOWING CASES, IT MAY BE APPLIED FOR IN THE DESIGNATED COURTS AND THE SEARCH WARRANT MAY
BE ENFORCED ANYWHERE, EVEN OUTSIDE THE ISSUING COURT’S TERRITORIAL JURISDICTION —
In applications for the issuance of writs of search and seizure in civil actions for violations of the Intellectual
Property Code — Special Commercial Courts in Quezon City, Manila, Makati, and Pasig shall have authority to act
on which writs shall be enforceable nationwide
1.
‣
NOTE — Within their respective territorial jurisdictions, the Special Commercial Courts in the judicial regions where
the violation of intellectual property rights occurred shall have concurrent jurisdiction to issue writs of search and
seizure.
In applications for the issuance of search warrants involving violations of Republic Act No. 10175 (the
Cybercrime Law) — the Cybercrime Courts in Quezon City, Manila, Makati, and Pasig shall have authority to act on
which search warrants shall be enforceable nationwide.
2.
‣
NOTE — Within their respective territorial jurisdictions, the Cybercrime Courts in the judicial regions where the
violation of Republic Act No. 10175 occurred shall have jurisdiction to issue search warrants.
In applications for search warrants involving heinous crimes, illegal gambling, dangerous drugs and illegal
possession of firearms on application filed by the PNP, NBI, PAOC-TF, and REACT-TF — Executive Judge and
Vice Executive Judges of the RTCs of Manila and Quezon City may issue search warrants which may be served in
places outside the territorial jurisdiction of the said courts. (A.M. No. 99-10-09-SC)
3.
‣
The guidelines in A.M. No. 99-10-09-SC are reiterated in A.M. No. 03-8-02-SC entitled Guidelines On The
Selection And Designation Of Executive Judges And Defining Their Powers, Prerogatives And Duties, which
explicitly stated that the guidelines in the issuance of search warrants in special criminal cases by the RTCs of
Manila and Quezon City shall be an exception to Section 2 of Rule 126 of the Rules of Court. (Marimla vs People
2009)
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RULE 126: SEARCH AND SEIZURE
ISSUANCE OF A SEARCH WARRANT OR WARRANT OF ARREST; DETERMINATION OF PROBABLE CAUSE
‣
RULE — NO SEARCH WARRANT OR WARRANT OF ARREST SHALL ISSUE EXCEPT UPON PROBABLE CAUSE TO BE DETERMINED
PERSONALLY BY THE JUDGE AFTER EXAMINATION UNDER OATH OR AFFIRMATION OF THE COMPLAINANT AND THE WITNESSES
HE MAY PRODUCE
‣
‣
The issuance of a warrant of arrest interferes with individual liberty is regulated by Art. 3, Sec. 2. This provision deals
with the requirement of probable cause both for issuance of warrants of arrest and search warrants.
‣
These constitutional guaranties should be given strict construction against the government, and liberal in favor of the
individual, to prevent stealthy encroachment upon the rights secured by them. (Alvarez vs CFI)
What does probable cause mean?
‣
In general it means such reasons, supported by facts and circumstances, as will warrant a cautious man in the belief
that his actions, and means taken in prosecuting it, are legally just and proper.
‣
The need to find probable cause is dictated by the Bill of Rights which protects the right of the people to be secure in
their persons against unreasonable searches and seizure. An arrest without probable cause is a violation the privacy
of persons. (Webb vs De Leon)
‣
As implied by the words themselves, &quot;probable cause&quot; is concerned with probability, hot absolute or even moral
certainty. The prosecution need hot present at this stage proof beyond reasonable doubt. The standards of judgment
are those of a reasonably prudent man, hot the exacting calibrations of a judge after a full-blown trial. (Microsoft
Corporation v. Maxicorp 2004)
‣
It ought to be emphasized that in determining probable cause, the average man weighs facts and circumstances
without resorting to the calibrations of our rules of evidence of which his knowledge is technically nil. Rather, he relies
on the calculus of common sense which all reasonable men have in abundance. (People vs Tuan)
REQUISITES FOR THE ISSUANCE OF A SEARCH WARRANT
1.
There must be an application under oath (affidavit) which must refer to the truth of the facts that are within the personal
knowledge of the petitioner or his witnesses.
2.
In the determination of probable cause, the judge must personally examine in the form of searching questions and
answers, under oath or affirmation, the complainant and the witnesses he may produce
3.
Existence of probable cause as determined personally by the judge
4.
The warrant must be issued in relation to one specific offense
5.
The warrant must particularly describe the place to be searched and the persons or things to be seized
‣
NOTE —
‣
Search warrant must conform strictly to the requirements of the constitutional and statutory provisions under which it
was issued. Otherwise, it is void. (People vs Veloso)
‣
The warrant will always be construed strictly without, however, going into the full length of requiring technical
accuracy. No presumptions of regularity are to be invoked in aid of the process when an officer undertakes to justify
under it. (People vs Veloso)
REQUISITES FOR THE ISSUANCE OF A SEARCH WARRANT (BROKEN DOWN)
1.
PROBABLE CAUSE
Substance
a.
b.
i.
Based on personal knowledge — Must be from the personal knowledge of specific facts of the complainant or
the witnesses he may produce
ii.
Offense was probable — Must arise from facts or circumstances which would lead a reasonably discreet and
prudent man to conclude that an offense has been committed and that the objects sought in connection with the
offense are in the place sought to be searched
iii.
Specificity — Must be in connection with 1 specific offense
Procedure
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Under oath or affirmation — Must be determined personally by the judge after examination under oath or
affirmation of the complainant or the witnesses he may produce
i.
ii.
2.
Personal examination by searching questions and answers — Judge must personally examine the
complainant and his witnesses in the form of searching questions and answers
PARTICULAR DESCRIPTION
a.
Place to be searched
b.
Things to be seized
REQUISITES OF A VALID SEARCH WARRANT (EXPOUNDED)
‣
NOTE — See Rule 126 of the Rules of Criminal Procedure for the norms in the issuance of Search Warrants
1.
THERE MUST BE AN APPLICATION UNDER OATH (AFFIDAVIT) WHICH MUST REFER TO THE TRUTH OF THE FACTS THAT ARE
WITHIN THE PERSONAL KNOWLEDGE OF THE PETITIONER OR HIS WITNESSES.
‣
TEST — The true test of sufficiency of an affidavit for the issuance of a warrant is whether it was drawn in such a way
that perjury could be charged thereon. (Alvarez vs People 1937)
‣
The applicant and the witnesses testify on the facts personally known to them. When the law speaks of facts, the
reference is to facts, data or information personally known to the applicant and the witnesses he may present. Absent
the element of personal knowledge by the applicant or his witnesses of the facts upon which the issuance of a search
warrant may be justified, the warrant is deemed not based on probable cause and is a nullity, its issuance being, in
legal contemplation, arbitrary. (Sony Music Entertainment vs Judge Espanol 2005)
‣
It will be noted that both provisions require that there be not only probable cause before the issuance of a search
warrant but that the search warrant must be based upon an application supported by oath of the applicant and the
witnesses he may produce. In its broadest sense, an oath includes any form of attestation by which a party signifies
that he is bound in conscience to perform an act faithfully and truthfully; and it is sometimes defined as an outward
pledge given by the person taking it that his attestation or promise is made under an immediate sense of his
responsibility to God. The oath required must refer to the truth of the facts within the personal knowledge of the
petitioner or his witnesses, because the purpose thereof is to convince the committing magistrate, not the individual
making the affidavit and seeking the issuance of the warrant, of the existence of probable cause (Alvarez vs People
1937)
2.
IN THE DETERMINATION OF PROBABLE CAUSE, THE JUDGE MUST PERSONALLY EXAMINE IN THE FORM OF SEARCHING
QUESTIONS AND ANSWERS OF THE COMPLAINANT AND THE WITNESSES HE MAY PRODUCE
‣
The judge must, before issuing the warrant, personally examine in the form of searching questions and answers, in
writing and under oath, the complainant and the witnesses he may produce on facts personally known to them and
attach to the record their sworn statements, together with the affidavits submitted. (Rule 126, Sec. 5, Rules of Criminal
Procedure)
‣
SEE — Bache &amp; Co. vs Ruiz (1971)
‣
‣
In this case, there was no personal examination at all was conducted by respondent Judge of the complainant and
his witness. While it is true that the complainant's application for search warrant and the witness' printed-form
deposition were subscribed and sworn to before respondent Judge, the latter did not ask either of the two any
question the answer to which could possibly be the basis for determining whether or not there was probable cause
against herein petitioners. Indeed, the participants seem to have attached so little significance to the matter that
notes of the proceedings before respondent Judge were not even taken.
‣
The participation of respondent Judge in the proceedings which led to the issuance of Search Warrant was thus
limited to listening to the stenographer's readings of her notes, to a few words of warning against the commission
of perjury, and to administering the oath to the complainant and his witness. This cannot be consider a personal
examination.
‣
If there was an examination at all of the complainant and his witness, it was the one conducted by the Deputy
Clerk of Court. But, as stated, the Constitution and the rules require a personal examination by the judge. It was
precisely on account of the intention of the delegates to the Constitutional Convention to make it a duty of the
issuing judge to personally examine the complainant and his witnesses that the question of how much time would
be consumed by the judge in examining them came up before the Convention, as can be seen from the record of
the proceedings quoted above.
SEE — Silva vs Presiding Judge of RTC of Negros Oriental (1991)
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‣
‣
‣
Asking of leading questions to the deponent in an application for search warrant, and conducting of examination in
a general manner, would not satisfy the requirements for issuance of a valid search warrant. The deposition did not
only contain leading questions but it was also very broad. The questions propounded to the witnesses were in
fact, not probing but were merely routinary. The deposition was already mimeographed and all that the witnesses
had to do was fill in their answers on the blanks provided.
‣
In issuing a search warrant, the judge must strictly comply with the constitutional and statutory requirement that he
must determine the existence of probable cause by personally examining the applicant and his witnesses in the
form of searching questions and answers. His failure to comply with this requirement constitutes grave abuse of
discretion.
SEE — Yao vs People, G.R. No. 168306, June 19, 2007
‣
‣
‣
3.
RULE 126: SEARCH AND SEIZURE
In this case, Judge Ontal failed to comply with the legal requirement that he must examine the applicant and his
witnesses in the form of searching questions and answers in order to determine the existence of probable cause.
The searching questions propounded to the applicant and the witnesses depend largely on the discretion of the
judge. Although there is no hard-and–fast rule governing how a judge should conduct his investigation, it is
axiomatic that the examination must be probing and exhaustive, not merely routinary, general, peripheral,
perfunctory or pro forma. The judge must not simply rehash the contents of the affidavit but must make his own
inquiry on the intent and justification of the application
BUT SEE — Soliven vs Makasiar (1988)
‣
What the Constitution underscores is the exclusive and personal responsibility of the issuing judge to satisfy
himself the existence of probable cause. In satisfying himself of the existence of probable cause for the issuance
of a warrant of arrest, the judge is not required to personally examine the complainant and his witnesses.
‣
Following established doctrine and procedure, he shall — (1) Personally evaluate the report and the supporting
documents submitted by the fiscal regarding the existence of probable cause and, on the basis thereof, issue a
warrant of arrest (2) If on the basis thereof he finds no probable cause, he may disregard the fiscal's report and
require the submission of supporting affidavits of witnesses to aid him in arriving at a conclusion as to the
existence of probable cause.
‣
Sound policy dictates this procedure, otherwise judges would be unduly laden with the preliminary examination
and investigation of criminal complaints instead of concentrating on hearing and deciding cases filed before their
courts.
NOTE — To harmonize, the conclusion is that the judge is required to “personally” examine the complainant and his
witnesses by “searching questions and answer” only in cases for the issuance of a search warrant. This is in accord
with the Rules of Criminal Procedure. In Arrest cases, this procedure need not be followed, it is enough that the judge
follows the procedure in the Soliven Case.
EXISTENCE OF PROBABLE CAUSE AS DETERMINED PERSONALLY BY THE JUDGE
‣
Probable cause in the issuance of search warrants — Such facts and circumstances as would reasonably make a
prudent man believe that a crime has been committed and that the documents or things sought to be searched and
seized are in the place to be searched. (Burgos vs Chief of Staff 1984)
‣
Such must be determined by the judge himself and not by the applicant or any other person
‣
The power to issue search warrants is exclusively vested in the trial judges in the exercise of their judicial functions. A
finding of probable cause, which would merit the issuance of a search warrant, needs only to rest on evidence
showing that, more likely than not, a crime has been committed and that it was committed by the accused. (Sy Tan vs
Sy Tiong Gue 2010)
‣
Before a search warrant can be issued, it must be shown by substantial evidence that the items sought are in fact
seizable by virtue of being connected with criminal activity, and that the items will be found in the place to be
searched. (People vs Tuan)
‣
Probable cause demands more than bare suspicion; it requires less than evidence which would justify conviction. The
judge, in determining probable cause, is to consider the totality of the circumstances made known to him and not by a
fixed and rigid formula, and must employ a flexible, totality of the circumstances standard. The existence depends to
a large degree upon the finding or opinion of the judge conducting the examination. (Del Castillo vs People 2012)
4.
THE WARRANT MUST BE ISSUED IN RELATION TO ONE SPECIFIC OFFENSE
‣
This is required by the Rules. See Rule 126, Sec. 4 of the Rules of Criminal Procedure
‣
“Scatter-shot warrant” — warrants issued for more than one offense. (Vallejo vs CA 2004)
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RULE 126: SEARCH AND SEIZURE
THE WARRANT MUST PARTICULARLY DESCRIBE THE PLACE TO BE SEARCHED AND THE PERSONS OR THINGS TO BE SEIZED
a.
IT MUST PARTICULARLY DESCRIBE THE PLACE TO BE SEARCHED
‣
TEST — A designation or description that points out the place to be searched to the exclusion of all others, and on
inquiry unerringly leads the peace officers to it, satisfies the constitutional requirement of definiteness. (Del Castillo
vs People 2012)
‣
The rule is that a description of a place to be searched is sufficient if the officer with the warrant can, with
reasonable effort, ascertain and identify the place intended and distinguish it from other places in the community.
Any designation or description known to the locality that points out the place to the exclusion of all others, and on
inquiry leads the officers unerringly to it, satisfies the constitutional requirement. (Uy and Unifish Packing
Corporation vs BIR 2000)
‣
Where the search warrant is issued for the search of specifically described premises only and not for the search of
a person, the failure to name the owner or occupant of such property in the affidavit and search warrant does not
invalidate the warrant; and where the name of the owner of the premises sought to be searched is incorrectly
inserted in the search warrant, it is not a fatal defect if the legal description of the premises to be searched is
otherwise correct so that no discretion is left to the officer making the search as to the place to be searched. (Uy
and Unifish Packing Corporation vs BIR 2000)
‣
RATIONALE — The particularity of the place described is essential in the issuance of search warrants to avoid the
exercise by the enforcing officers of discretion. The controlling subject of search warrants is the place indicated in
the warrant itself and not the place identified by the police. (People vs Francisco 2002)
‣
What if the address indicated in the search warrant was erroneous (example — address indicated is #10
Grace St. but the actual place to be searched was really #11 Grace St.) Is this defect fatal?
‣
YES. Unless, aside from the address, the search warrant also has a particular description of the place to be
searched.
‣
SEE — Yao vs People, G.R. No. 168306, June 19, 2007
‣
b.
The long standing rule is that a description of the place to be searched is sufficient if the officer with the
warrant can, with reasonable effort, ascertain and identify the place intended and distinguish it from other
places in the community. Any designation or description known to the locality that points out the place to
the exclusion of all others, and on inquiry leads the officers unerringly to it, satisfies the constitutional
requirement. Moreover, in the determination of whether a search warrant describes the premises to be
searched with sufficient particularity, it has been held that the executing officer’s prior knowledge as to the
place intended in the warrant is relevant. This would seem to be especially true where the executing officer
is the affiant on whose affidavit the warrant had been issued, and when he knows that the judge who issued
the warrant intended the compound described in the affidavit.
THE PERSONS OR THINGS TO BE SEIZED MUST BE DESCRIBED WITH SUFFICIENT PARTICULARITY
‣
TEST — A search warrant may be said to particularly describe the things to be seized when —
1.
The description therein is as specific as the circumstances will ordinarily allow
2.
When the description expresses a conclusion of fact not of law by which the warrant officer may be guided in
making the search and seizure
3.
When the things described are limited to those which bear direct relation to the offense for which the warrant
is being issued. (Bache &amp; Co. v. Ruiz 1971)
‣
RATIONALE — The purpose is to prevent abuse by the officer enforcing the warrant by leaving to him no discretion
as to who or what to search or seize. One of the evils sought to be remedied by the constitutional provision is to
outlaw the so-called “general warrants”. (Stonehill vs Diokno)
‣
The things to be seized must be described with particularity. Technical precision of description is not required. It is
only necessary that there be reasonable particularity and certainty as to the identity of the property to be searched
for and seized, so that the warrant shall not be a mere roving commission. Any description of the place or thing to
be searched that will enable the officer making the search with reasonable certainty to locate such place or thing is
sufficient. However, the requirement that search warrants shall particularly describe the things to be seized makes
general searches under them impossible and prevents the seizure of one thing under a warrant describing another.
As to what is to be taken, nothing is left to the discretion of the officer executing the warrant. Thus, the specific
property to be searched for should be so particularly described as to preclude any possibility of seizing any other
property. (Vallejo vs Court of Appeals 2004)
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‣
RULE 126: SEARCH AND SEIZURE
A search warrant may be said to particularly describe the things to be seized when the description therein is as
specific as the circumstances will ordinarily allow; or when the description expresses a conclusion of fact not of
law by which the warrant officer may be guided in making the search and seizure; or when the things described
are limited to those which bear direct relation to the offense for which the warrant is being issued. While it is true
that the property to be seized under a warrant must be particularly described therein and no other property can be
taken thereunder, yet the description is required to be specific only in so far as the circumstances will ordinarily
allow. The law does not require that the things to be seized must be described in precise and minute details as to
leave no room for doubt on the part of the searching authorities; otherwise it would be virtually impossible for the
applicants to obtain a search warrant as they would not know exactly what kind of things they are looking for.
Once described, however, the articles subject of the search and seizure need not be so invariant as to require
absolute concordance, in our view, between those seized and those described in the warrant. Substantial similarity
of those articles described as a class or specie would suffice. (Yao vs People 2007)
‣
The use of a generic term or a general description in a warrant is acceptable only when a more specific description
of the things to be seized is unavailable. The failure to employ the specificity available will invalidate a general
description in a warrant. (Uy and Unifish Packing Corporation vs BIR 2000)
‣
EXCEPT — when, by nature of the goods, their description can only be done generally.
‣
‣
It is not required that technical precision of description be required , particularly where, by the nature of the
goods to be seized, their description must be rather general, since the requirement of a technical description
would mean that no warrant could issue. (People v. Tee 2003)
‣
While it is true that the property to be seized under a warrant must be particularly described therein and no
other property can be taken thereunder, yet the description is required to be specific only in so far as the
circumstances will ordinarily allow.&quot; Where by the nature of the goods to be seized, their description must be
rather general, it is not required that a technical description be given, as this would mean that no warrant could
issue. As a corollary, however, we could not logically conclude that where the description of those goods to be
seized have been expressed technically, all others of a similar nature but not bearing the exact technical
descriptions could not be lawfully subject to seizure. Otherwise, the reasonable purpose of the warrant issued
would be defeated by mere technicalities. (Yousef Al-Ghoul vs Court of Appeals 2001)
‣
Indeed, the law does not require that the things to be seized must be described in precise and minute detail as
to leave no room for doubt on the part of the searching authorities. If this were the rule, it would be virtually
impossible for the applicants to obtain a warrant as they would not know exactly what kind of things to look
for. (Vallejo vs Court of Appeals 2004)
Does a &quot;John Doe&quot; warrant satisfy the requirement of particularity of description?
‣
‣
‣
YES. provided that it contains a descriptio personae such as will enable the officer to identify the accused.
(People v. Veloso 1925)
Can a search warrant be partially valid?
‣
YES. The general description of most of the documents listed in the warrants does not render the entire
warrant void. Insofar as the warrants authorize the search and seizure of unregistered delivery receipts and
unregistered purchase and sales invoices, the warrants remain valid. The search warrant is severable, and
those items not particularly described may be cut off without destroying the whole warrant. (Uy and Unifish
Packing Corporation vs BIR 2000)
‣
No provision of law exists which requires that a warrant, partially defective in specifying some items sought to
be seized yet particular with respect to the other items, should be nullified as a whole. A partially defective
warrant remains valid as to the items specifically described in the warrant. A search warrant is severable, the
items not sufficiently described may be cut off without destroying the whole warrant. (Microsoft Corporation vs
Maxicorp 2004)
Can the place to be searched be changed, enlarged or amplified by the police?
‣
NO. The place to be searched, as set out in the warrant, cannot be amplified or modified by the officers' own
personal knowledge of the premises, or the evidence they adduced in support of their application for the
warrant. Such a change is proscribed by the Constitution which requires inter alia the search warrant to
particularly describe the place to be searched as well as the persons or things to be seized. It would concede
to police officers the power of choosing the place to be searched, even if it not be delineated in the warrant. It
would open wide the door to abuse of the search process, and grant to officers executing a search warrant
that discretion which the Constitution has precisely removed from them. The particularization of the description
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of the place to be searched may properly be done only by the Judge, and only in the warrant itself; it cannot be
left to the discretion of the police officers conducting the search. (People vs Francisco 2002)
‣
Does the mingling of the seized items with others invalidate the search?
‣
‣
What if the name of the person to be searched is wrong in the search warrant, does this invalidate it?
‣
‣
NO. Mingling of the seized items with other items, is extraneous to the determination of the validity of the
issuance of the search warrant. (Sony Music Entertainment vs Judge Espanol 2005)
NO. The discrepancy regarding the name of accused-appellant and that stated in the search warrant cannot
mitigate against his positive identification by the poseur-buyer. It has been consistently held that greater weight
is given to the positive identification of the accused by the prosecution witnesses than accused's denial
concerning the commission of the crime. (People vs. Martinez 1994)
Should the things to be seized be owned by the person against whom the search warrant was issued
against?
‣
NO. The law does not require that the property to be seized should be owned by the person against whom the
search warrants is directed. Ownership, therefore, is of no consequence, and it is sufficient that the person
against whom the warrant is directed has control or possession of the property sought to be seized. Hence,
even if, as petitioners claimed, the properties seized belong to MASAGANA as a separate entity, their seizure
pursuant to the search warrants is still valid. (Yao vs People 2007)
ADMISSIBILITY OF ITEMS SEIZED PURSUANT TO A INVALID SEARCH WARRANT; EXCLUSIONARY RULE
‣
What is the consequence of a search or seizure without a warrant or by authority of an invalid warrant?
‣
RULE — ANY EVIDENCE OBTAINED IN SUCH ILLEGAL SEARCH OR SEIZURE ARE INADMISSIBLE FOR ANY PURPOSE IN ANY
PROCEEDING.
‣
Article III, Section 3 (2). The Constitution explicitly follows the exclusionary rule. This is the “fruit of the poisonous
tree” doctrine
‣
BUT — This rule only applies when the illegal search and seizure is conducted by public officers and NOT private
individuals. (People vs Marti)
‣
The reason for the exclusion of evidence competent as such, which has been unlawfully acquired, is that exclusion is
the only practical way of enforcing the constitutional privilege. In earlier times the action of trespass against the
offending official may have been protection enough; but that is true no longer. Only in case the prosecution which
itself controls the seizing officials, knows that it cannot profit by their wrong will that wrong be repressed. (Stonehill vs
Diokno)
‣
The exclusion of unlawfully seized evidence was the only practical means of enforcing the constitutional injunction
against unreasonable searches and seizures. Verily, they are the fruits of the poisonous tree. Without this exclusionary
rule, the constitutional right would be so ephemeral and so neatly severed from its conceptual nexus with the freedom
from all brutish means of coercing evidence. (People vs Francisco 2002)
VALID WARRANTLESS SEARCH AND SEIZURE; CARDINAL NORMS TO OBSERVE
‣
THE FOLLOWING ARE RECOGNIZED EXCEPTIONS TO THE RULE REQUIRING A SEARCH WARRANT —
1.
Express or implied waiver or Consented warrantless search
2.
Warrantless search incidental to a lawful arrest
3.
Search and seizure of evidence in &quot;plain view&quot;
4.
Search of a moving vehicle
5.
Customs search in the enforcement of customs laws
6.
Stop and Frisk
7.
Search during Exigent and Emergency Circumstances
8.
Visual search at checkpoints
9.
Inspection of buildings, and other premises for the enforcement of fire, sanitary, and building regulations
10. Searches of vessels and aircraft for violation of fishery, immigration and customs laws
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‣
THE EXCEPTIONS ARE STRICTLY CONSTRUED AGAINST THE AUTHORITIES
The right of a person to be secured against any unreasonable seizure of his body and any deprivation of his liberty is a
most basic and fundamental one. A statute, rule or situation which allows exceptions to the requirement of a warrant
of arrest or search warrant must perforce be strictly construed and their application limited only to cases specifically
provided or allowed by law. To do otherwise is an infringement upon personal liberty and would set back a right so
basic and deserving of full protection and vindication yet often violated. (People vs Aruta 1988)
‣
‣
THE GENERAL REQUISITE OF PROBABLE CAUSE IS STILL REQUIRED NOTWITHSTANDING THE AVAILABILITY OF THE EXCEPTIONS,
THIS IS TO MEET THE REQUIREMENT OF “REASONABLENESS”
‣
‣
RULE 126: SEARCH AND SEIZURE
SEE — People vs Aruta (1988)
‣
The above exceptions, however, should not become unbridled licenses for law enforcement officers to trample
upon the constitutionally guaranteed and more fundamental right of persons against unreasonable search and
seizures. The essential requisite of probable cause must still be satisfied before a warrantless search and seizure
can be lawfully conducted.
‣
In searches and seizures effected without a warrant, it is necessary for probable cause to be present. Absent any
probable cause, the article(s) seized could not be admitted and used as evidence against the person arrested.
Probable cause, in these cases, must only be based on reasonable ground of suspicion or actual belief that a
crime has been committed or is about to be committed.
THE FACT THAT THE AUTHORITIES HAVE HAD THE AMPLE TIME AND OPPORTUNITY TO PROCURE A SEARCH WARRANT IS A
DEFENSE
‣
People vs Amminudin (1988) (Gangplank case) — The present case presented no urgency. From the conflicting
declarations of the PC witnesses, it is clear that they had at least two days within which they could have obtained a
warrant to arrest and search Aminnudin who was coming Iloilo on the M/V Wilcon. His name was known. The vehicle
was identified. The date of its arrival was certain. And from the information they had received, they could have
persuaded a judge that there was probable cause, indeed, to justify the issuance of a warrant. Yet they did nothing.
No effort was made to comply with the law. The Bill of Rights was ignored altogether because the PC lieutenant who
was the head of the arresting team, had determined on his own authority that &quot;search warrant was not necessary.”
‣
People vs Racho (2010) — Neither were the arresting officers impelled by any urgency that would allow them to do
away with the requisite warrant. As testified to by Police Officer 1 Aurelio Iniwan, a member of the arresting team, their
office received the &quot;tipped information&quot; on May 19, 2003. They likewise learned from the informant not only the
appellant's physical description but also his name. Although it was not certain that appellant would arrive on the same
day (May 19), there was an assurance that he would be there the following day (May 20). Clearly, the police had ample
opportunity to apply for a warrant
‣
Spouses Veroy vs Layague (1992) — Under the circumstances it is undeniable that the police officers had ample
time to procure a search warrant but did not. In a number of cases decided by the SC, warrantless searches were
declared illegal because the officials conducting the search had every opportunity to obtain a search warrant.
‣
MHP Garments vs CA — The progression of time between the receipt of the information and the raid of the stores of
private respondents shows there was sufficient time for petitioners and the PC raiding party to apply for a judicial
warrant. Despite the sufficiency of time, they did not apply for a warrant and seized the goods of private respondents.
In doing so, they took the risk of a suit for damages in case the seizure would be proved to violate the right of private
respondents against unreasonable search and seizure. In the case at bench, the search and seizure were clearly
illegal.
VALID WARRANTLESS SEARCH AND SEIZURE (EXPOUNDED)
1.
EXPRESS OR IMPLIED WAIVER OR CONSENTED WARRANTLESS SEARCH
‣
Right against unreasonable searches and seizures may be waived by consenting to an illegal search
‣
REQUISITES —
‣
a.
It must appear first that the right exists
b.
That the person involved had knowledge, actual or constructive, of the existence of such right
c.
That said person had an actual intention to relinquish the right
RATIONALE — When one voluntarily submits to a search or consents to have it made on his person or premises, he is
precluded from complaining later thereof. The right to be secure from unreasonable search may, like every right, be
waived and such waiver may be made either expressly or impliedly. (People vs Malasugui)
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‣
SEE — Luz vs People (2012)
‣
Consent to a search is not to be lightly inferred, but shown by clear and convincing evidence. It must be voluntary
in order to validate an otherwise illegal search; that is, the consent must be unequivocal, specific, intelligently
given and uncontaminated by any duress or coercion
‣
Whether consent to the search was in fact voluntary is a question of fact to be determined from the totality of all
the circumstances. Relevant to this determination are the following characteristics of the person giving consent
and the environment in which consent is given —
‣
‣
2.
The age of the defendant
b.
Whether the defendant was in a public or a secluded location
c.
Whether the defendant objected to the search or passively looked on
d.
The education and intelligence of the defendant
e.
The presence of coercive police procedures
f.
The defendant’s belief that no incriminating evidence would be found
g.
The nature of the police questioning
h.
The environment in which the questioning took place
i.
The possibly vulnerable subjective state of the person consenting.
It is the State that has the burden of proving, by clear and positive testimony, that the necessary consent was
obtained, and was freely and voluntarily given.
A waiver against illegal search cannot be made under undue influence
‣
‣
a.
What we see here is pressure exerted by the military authorities, who practically coerced the petitioner to sign the
supposed waiver as a guaranty against a possible challenge later to the validity of the search they were
conducting. Confronted with the armed presence of the military and the presumptive authority of a judicial writ, the
petitioner had no choice but to submit. This was not, as we held in a previous case, the manifestation merely of
our traditional Filipino hospitality and respect for authority. Given the repressive atmosphere of the Marcos regime,
there was here, as we see it, an intimidation that the petitioner could not resist. (Roan vs Gonzales 1986)
Presumption is against waiver
‣
The rule is that courts indulge every reasonable presumption against waiver of fundamental constitutional rights and
that we do not presume acquiescence in the loss of fundamental rights. (People vs Aruta 1998)
‣
The accused is not to be presumed to have waived the unlawful search conducted on the occasion of his
warrantless arrest simply because he failed to object. (People vs Barros)
WARRANTLESS SEARCH INCIDENTAL TO A LAWFUL ARREST
‣
When a person is validly arrested, he may be searched for weapons or for anything which may be used as proof of the
commission of the offense. This must be done on his person or in the immediate place of arrest.
‣
This is recognized under the Rules of Court and by prevailing jurisprudence.
‣
SEE — Rule 126, Sec. 13 of the Rules of Criminal Procedure — Search incident to lawful arrest. — A person lawfully
arrested may be searched for dangerous weapons or anything which may have been used or constitute proof in the
commission of an offense without a search warrant.
‣
REQUISITES —
‣
a.
The arrest must take place before the search and seizure
b.
Arrest must be valid, either with a warrant or without but falls under the exceptions
RATIONALE —
1.
The need to disarm the suspect in order to take him into custody
2.
The need to preserve evidence for later use at trial. (Luz vs People 2012)
‣
The law requires that there be first a lawful arrest before a search can be made - the process cannot be reversed.
(People vs De Los Reyes 2011)
‣
The search can only be made at the place where the person was arrested and covers weapons or anything that can
be used as proof against him.
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‣
3.
RULE 126: SEARCH AND SEIZURE
The better and established rule is a strict application of the exception provided in Rule 126, sec. 12 and that is to
absolutely limit a warrantless search of a person who is lawfully arrested to his or her person at the time of and
incident to his or her arrest and to &quot;dangerous weapons or anything which may be used as proof of the
commission of the offense.&quot; Such warrantless search obviously cannot be made in a place other than the place of
arrest. (Nolasco vs Pano 1987)
SEARCH AND SEIZURE OF EVIDENCE IN &quot;PLAIN VIEW”
‣
Objects falling in plain view of an officer who has the right to be in position to have that view are subject to seizure
‣
REQUISITES —
The law enforcement officer in search of the evidence has a prior justification for an intrusion or is in a position
from which he can view a particular area.
b.
The discovery of the evidence in plain view is inadvertent (not deliberate)
c.
It is immediately apparent to the officer that the item he observes may be evidence of a crime, contraband, or
otherwise subject to seizure.
In summary, the law enforcement officer must lawfully make an initial intrusion or properly be in a position from which
he can particularly view the area. In the course of such lawful intrusion, he came inadvertently across a piece of
evidence incriminating the accused. The object must be open to eye and hand, and its discovery inadvertent. (People
vs Fajardo 2011)
‣
4.
a.
SEARCH OF A MOVING VEHICLE
‣
Search, without a warrant, can be made in a moving vehicle.
‣
REQUISITES —
The vehicle must be “moving”
b.
The existence of probable cause justifying the search
RATIONALE —
‣
5.
a.
‣
The guaranty of freedom from unreasonable searches and seizures is construed as recognizing a necessary
difference between a search of a dwelling house or other structure in respect of which a search warrant may
readily be obtained and a search of a ship, motorboat, wagon, or automobile for contraband goods, where it is not
practicable to secure a warrant, because the vehicle can be quickly moved out of the locality or jurisdiction in
which the warrant must be sought. (Papa vs Mago 1968)
‣
Rules governing search and seizure have over the years been steadily liberalized whenever a moving vehicle is the
object of the search on the basis of practicality. This is so considering that before a warrant could be obtained, the
place, things and persons to be searched must be described to the satisfaction of the issuing judge a
requirement which borders on the impossible in the case of smuggling effected by the use of a moving vehicle that
can transport contraband from one place to another with impunity. We might add that a warrantless search of a
moving vehicle is justified on the ground that &quot;it is not practicable to secure a warrant because the vehicle can be
quickly moved out of the locality or jurisdiction in which the warrant must be sought.” (People vs Lo Ho Wing 1991)
‣
Search of a moving vehicle is highly regulated by the government, the vehicle's inherent mobility reduces
expectation of privacy especially when its transit in public thoroughfares furnishes a highly reasonable suspicion
amounting to probable cause that the occupant committed a criminal activity. (People vs Aruta 1998)
CUSTOMS SEARCH IN THE ENFORCEMENT OF CUSTOMS LAWS
‣
An individual deputised by the Commissioner of Customs for the purpose of enforcing customs and tariff laws may
validly search containers without a warrant if there is reasonable cause to suspect the presence of dubitable articles.
‣
REQUISITES —
‣
a.
Must be made under the authority of the Commissioner of Customs pursuant to authority from Customs Laws
b.
The search must NOT be made in dwellings
c.
Probable cause of existence of dutiable or prohibited articles
SEE — People vs CFI of Rizal (1980)
‣
Considering now the critical area of the dispute, under the law, the authority of persons duly commissioned to
enforce tariff and customs laws is quite exceptional when it pertains to the domain of searches and seizures of
goods suspected to have been introduced in the country in violation of the customs laws.
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‣
‣
‣
6.
RULE 126: SEARCH AND SEIZURE
This Court had occasion to recognize this power granted to persons having police authority under Section 2203 of
the Code, who in order to discharge their official duties more effectively —
‣
&quot;. . . may at anytime enter, pass through, or search any land or inclosure of any warehouse, store or other
building not being a dwelling house.” (Sec. 2208)
‣
(to) open and examine any box, trunk, envelope or other container wherever found when he has reasonable
cause to suspect the presence therein of dutiable or prohibited article or articles introduced into the Philippines
contrary to law, and likewise to stop, search and examine any vehicle, beast or person reasonably suspected of
holding or conveying such article as aforesaid.&quot; (Section 2211)
Thus, in the extraordinary events where warrant is not necessary to effect a valid search or seizure, or when the
latter cannot be performed except without warrant, what constitutes a reasonable or unreasonable search or
seizure becomes purely a judicial question, determinable from the uniqueness of the circumstances involved,
including the purpose of the search or seizure, the presence or absence of probable cause, the manner in which
the search and seizure was made, the place or thing searched and the character of the articles procured.
SEE — Papa vs Mago (1968)
‣
The Chief of the Manila Police Department, Ricardo G. Papa, having been deputized in writing by the
Commissioner of Customs, could, for the purposes of the enforcement of the customs and tariff laws, effect
searches, seizures, and arrests, and it was his duty to make seizure, among others, of any cargo, articles or other
movable property when the same may be subject to forfeiture or liable for any fine imposed under customs and
tariff laws. He could lawfully open and examine any box, trunk, envelope or other container wherever found when
he had reasonable cause to suspect the presence therein of dutiable articles introduced into the Philippines
contrary to law; and likewise to stop, search and examine any vehicle, beast or person reasonably suspected of
holding or conveying such article as aforesaid.
‣
The Tariff and Customs Code does not require said a search warrant. The Code authorizes persons having police
authority under Section 2203 of the Tariff and Customs Code to enter, pass through or search any land, inclosure,
warehouse, store or building, not being a dwelling house; and also to inspect, search and examine any vessel or
aircraft and any trunk, package, or envelope or any person on board, or to stop and search and examine any
vehicle, beast or person suspected of holding or conveying any dutiable or prohibited article introduced into the
Philippines contrary to law, without mentioning the need of a search warrant in said cases. But in the search of a
dwelling house, the Code provides that said &quot;dwelling house may be entered and searched only upon warrant
issued by a judge or justice of the peace.&quot;
‣
It is our considered view, therefor, that except in the case of the search of a dwelling house, persons exercising
police authority under the customs law may effect search and seizure without a search warrant in the enforcement
of customs laws.
STOP AND FRISK
‣
When there is a genuine reason for the police officer to believe that a certain person has illegal firearms or is carrying
illegal drugs in his possession.
‣
While probable cause is not required to conduct a &quot;stop and frisk,&quot; it nevertheless holds that mere suspicion or a
hunch will not validate a &quot;stop and frisk.&quot; A genuine reason must exist, in light of the police officer's experience and
surrounding conditions, to warrant the belief that the person detained has weapons concealed about him. (People vs
Malacat 1997)
‣
SEE — Esquillo vs People (2010)
‣
‣
The act of a police officer to stop a citizen on the street, interrogate him, and pat him for weapon(s) or contraband.
The police officer should properly introduce himself and make initial inquiries, approach and restrain a person who
manifests unusual and suspicious conduct, in order to check the latter's outer clothing for possibly concealed
weapons. The apprehending police officer must have a genuine reason, in accordance with the police officer's
experience and the surrounding conditions, to warrant the belief that the person to be held has weapons (or
contraband) concealed about him. It should therefore be emphasized that a search and seizure should precede the
arrest for this principle to apply.
‣
What is, therefore, essential is that a genuine reason must exist, in light of the police officer's experience and
surrounding conditions, to warrant the belief that the person who manifests unusual suspicious conduct has
weapons or contraband concealed about him.
RATIONALE —
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The general interest of effective crime prevention and detection, which underlies the recognition that a police
officer may, under appropriate circumstances and in an appropriate manner, approach a person for purposes of
investigating possible criminal behavior even without probable cause
1.
The more pressing interest of safety and self-preservation which permit the police officer to take steps to assure
himself that the person with whom he deals is not armed with a deadly weapon that could unexpectedly and
fatally be used against the police officer. (Esquillo vs People 2010)
2.
‣
SEE — Terry vs Ohio
‣
‣
8.
SEE — Posadas vs CA (1990)
‣
The Court held that there were many instances where a search and seizure could be effected without
necessarily being preceded by an arrest, one of which was stop-and-frisk. In said case, members of the
Integrated National Police of Davao stopped petitioner, who was carrying a buri bag and acting suspiciously.
They found inside petitioner's bag one .38-cal. revolver with two rounds of live ammunition, two live
ammunitions for a .22-cal. gun and a tear gas grenade.
‣
In upholding the legality of the search, the Court said that to require the police officers to search the bag only
after they had obtained a search warrant might prove to be useless, futile and much too late under the
circumstances. In such a situation, it was reasonable for a police officer to stop a suspicious individual briefly
in order to determine his identity or to maintain the status quo while obtaining more information, rather than to
simply shrug his shoulders and allow a crime to occur.
NOTE —Philippine Jurisprudence has already expanded this scope of the Stop and Frisk Doctrine by including not
just weapons but also the seizure of illegal drugs in the event of a stop and frisk. (SEE Manalili vs CA 1997)
‣
7.
Where a police officer observes unusual conduct which leads him reasonably to conclude in light of his
experience that criminal activity may be afoot and that the persons with whom he is dealing may be armed and
presently dangerous, where in the course of investigating this behavior he identifies himself as a policeman and
makes reasonable inquiries, and where nothing in the initial stages of the encounter serves to dispel his
reasonable fear for his own or others' safety, he is entitled for the protection of himself and others in the area to
conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons
which might be used to assault him. Such a search is a reasonable search under the Fourth Amendment
SEARCH DURING EXIGENT AND EMERGENCY CIRCUMSTANCES
‣
When the exigent and emergency circumstances justify a search without a warrant
‣
SEE — People vs De Gracia (1994)
‣
There was general chaos and disorder at that time because of simultaneous and intense firing within the vicinity of
the office and in the nearby Camp Aguinaldo which was under attack by rebel forces.
‣
Under the foregoing circumstances, it is out considered opinion that the instant case falls under one of the
exceptions to the prohibition against a warrantless search. In the first place, the military operatives, taking into
account the facts obtaining in this case, had reasonable ground to believe that a crime was being committed.
There was consequently more than sufficient probable cause to warrant their action.
‣
Furthermore, under the situation then prevailing, the raiding team had no opportunity to apply for and secure a
search warrant from the courts. The trial judge himself manifested that on December 5, 1989 when the raid was
conducted, his court was closed. Under such urgency and exigency of the moment, a search warrant could
lawfully be dispensed with.
VISUAL SEARCH AT CHECKPOINTS
‣
Are Police Checkpoints prohibited, do they violate the right against unreasonable searches?
‣
NO. Checkpoints are not illegal per se. Thus, under exceptional circumstances, as where the survival of organized
government is on the balance, or where the lives and safety of the people are in grave peril, checkpoints may be
allowed and installed by the government. Routine inspection and a few questions do not constitute unreasonable
searches. If the inspection becomes more thorough to the extent of becoming a search, this can be done when
there is deemed to be probable cause. In the latter situation, it is justifiable as a warrantless search of a moving
vehicle. (Valmonte v. General de Villa 1989)
‣
Warrantless searches by checkpoints is not violative of the Constitution for as long as the vehicle is neither
searched nor its occupants subjected to a body search, and the inspection of the vehicle is merely limited to a
visual search. (Aniag vs Comelec)
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‣
‣
Should police checkpoints be announced?
‣
9.
RULE 126: SEARCH AND SEIZURE
Not all checkpoints are illegal. Those that are warranted by the exigencies of public order and are conducted in a
way least intrusive to motorists are allowed. For, admittedly, routine checkpoints do intrude, to a certain extent, on
motorists right to &quot;free passage without interruption,&quot; but it cannot be denied that, as a rule, it involves only a brief
detention of travelers during which the vehicles occupants are required to answer a brief question or two. For as
long as the vehicle is neither searched nor its occupants subjected to a body search, and the inspection of the
vehicle is limited to a visual search, said routine checks cannot be regarded as violative of an individuals right
against unreasonable search. In fact, these routine checks, when conducted in a fixed area, are even less intrusive.
(People vs Escano 2000)
NO. There is no need for checkpoints to be announced. Not only would it be impractical, it would also forewarn
those who intend to violate the ban. Even so, badges of legitimacy of checkpoints may still be inferred from their
fixed location and the regularized manner in which they are operated. (People v. Escano 2000)
INSPECTION OF BUILDINGS, AND OTHER PREMISES FOR THE ENFORCEMENT OF FIRE, SANITARY, AND BUILDING REGULATIONS
10. SEARCHES OF VESSELS AND AIRCRAFT FOR VIOLATION OF FISHERY, IMMIGRATION AND CUSTOMS LAWS
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RULE 127: PROVISIONAL REMEDIES IN CRIMINAL CASES
Section 1. Availability of provisional remedies. – The provisional remedies in civil actions, insofar as they are applicable,
may be availed of in connection with the civil action deemed instituted with the criminal action.
Sec. 2. Attachment. – When the civil action is properly instituted in the criminal action as provided in Rule 111, the
offended party may have the property of the accused attached as security for the satisfaction of any judgment that may
be recovered from the accused in the following cases:
(a)
When the accused is about to abscond from the Philippines;
(b)
When the criminal action is based on a claim for money or property embezzled or fraudulently misapplied or
converted to the use of the accused who is a public officer, officer of a corporation, attorney, factor, broker, agent or
clerk, in the course of his employment as such, or by any other person in a fiduciary capacity, or for a willful violation
of duty;
(c)
When the accused has concealed, removed, or disposed of his property, or is about to do so; and
(d)
When the accused resides outside the Philippines.
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RULES OF THE SANDIGANBAYAN
PD 1606 AS AMENDED BY RA 7975, 8249, 10660 — REVISING PRESIDENTIAL DECREE NO. 1486 CREATING A
SPECIAL COURT TO BE KNOWN AS “SANDIGANBAYAN” AND FOR OTHER PURPOSES.
Section 1. Sandiganbayan; Composition, Qualifications; Tenure; Removal and Compensation. - A special court, of the
same level as the Court of Appeals and possessing all the inherent powers of a court ofjustice, to be known as the
Sandiganbayan is hereby created composed of a presiding justice and fourteen associate justices who shall be
appointed by the President. (as amended by RA 8249)
Section 2. Official Station; Place of Holding Sessions. The Sandiganbayan shall have its principal office in the Metro
Manila area and shall hold sessions thereat for the trial and determination of cases filed with it: Provided, however, That
cases originating from the principal geographical regions of the country, that is, from Luzon, Visayas or Mindanao, shall
be heard in their respective regions of origin except only when the greater convenience of the accused and of the
witnesses, or other compelling considerations require the contrary, in which instance a case originating from one
geographical region may be heard in another geographical region: Provided, further, That for this purpose the presiding
justice shall authorize any divisions of the court to hold sessions at any time and place outside Metro Manila and, where
the interest of justice so requires, outside the territorial boundaries of the Philippines. The Sandiganbayan may require the
services of the personnel and the use of facilities of the courts or other government offices where any of the divisions is
holding sessions and the personnel of such courts or offices shall be subject to the orders of the Sandiganbayan. (as
amended by RA 8249)
Section 3. Divisions of the Courts; Quorum. The Sandiganbayan shall sit in seven (7) divisions of three (3) members each.
Two (2) members shall constitute a quorum for sessions in divisions: Provided, That when the required quorum for the
particular division cannot be had due to the legal disqualification or temporary incapacity of a member or a vacancy
therein, the Presiding Justice may designate a member of another division to be determined by strict rotation on the basis
of the reverse order of precedence, to sit as a special member of said division with all the rights and prerogatives of a
regular member of said division in the trial and determination of a case or cases assigned thereto. (as amended by RA
10660)
Section 4. Jurisdiction. – The Sandiganbayan shall exercise exclusive original jurisdiction in all cases involving:
a.
Violations of Republic Act No. 3019, as amended, otherwise known as the Anti-Graft and Corrupt Practices Act,
Republic Act No. 1379, and Chapter II, Section 2, Title VII, Book II of the Revised Penal Code, where one or more of
the accused are officials occupying the following positions in the government, whether in a permanent, acting or
interim capacity, at the time of the commission of the offense:
(1)
Officials of the executive branch occupying the positions of regional director and higher, otherwise classified as
Grade ’27’ and higher, of the Compensation and Position Classification Act of 1989 (Republic Act No. 6758),
specifically including:
(a) Provincial governors, vice-governors, members of the sangguniang panlalawigan, and provincial treasurers,
assessors, engineers, and other provincial department heads:
(b) City mayors, vice-mayors, members of the sangguniang panlungsod, city treasurers, assessors, engineers, and
other city department heads;
(c) Officials of the diplomatic service occupying the position of consul and higher;
(d) Philippine army and air force colonels, naval captains, and all officers of higher rank;
(e) Officers of the Philippine National Police while occupying the position of provincial director and those holding
the rank of senior superintendent and higher;
(f) City and provincial prosecutors and their assistants, and officials and prosecutors in the Office of the
Ombudsman and special prosecutor;
(g) Presidents, directors or trustees, or managers of government-owned or controlled corporations, state
universities or educational institutions or foundations.
(2)
Members of Congress and officials thereof classified as Grade ’27’ and higher under the Compensation and
Position Classification Act of 1989;
(3)
Members of the judiciary without prejudice to the provisions of the Constitution;
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(4)
Chairmen and members of the Constitutional Commissions, without prejudice to the provisions of the
Constitution; and
(5)
All other national and local officials classified as Grade ’27’ and higher under the Compensation and Position
Classification Act of 1989.
b.
Other offenses or felonies whether simple or complexed with other crimes committed by the public officials and
employees mentioned in subsection a. of this section in relation to their office.
c.
Civil and criminal cases filed pursuant to and in connection with Executive Order Nos. 1, 2, 14 and 14-A, issued in
1986.
Provided, That the Regional Trial Court shall have exclusive original jurisdiction where the information: (a) does not allege
any damage to the government or any bribery; or (b) alleges damage to the government or bribery arising from the same
or closely related transactions or acts in an amount not exceeding One million pesos (P1,000,000.00).
Subject to the rules promulgated by the Supreme Court, the cases falling under the jurisdiction of the Regional Trial Court
under this section shall be tried in a judicial region other than where the official holds office.
In cases where none of the accused are occupying positions corresponding to Salary Grade ’27’ or higher, as prescribed
in the said Republic Act No. 6758, or military and PNP officers mentioned above, exclusive original jurisdiction thereof
shall be vested in the proper regional trial court, metropolitan trial court, municipal trial court, and municipal circuit trial
court, as the case may be, pursuant to their respective jurisdictions as provided in Batas Pambansa Blg. 129, as
amended.
The Sandiganbayan shall exercise exclusive appellate jurisdiction over final judgments, resolutions or orders of regional
trial courts whether in the exercise of their own original jurisdiction or of their appellate jurisdiction as herein provided.
The Sandiganbayan shall have exclusive original jurisdiction over petitions for the issuance of
the writs of mandamus, prohibition, certiorari, habeas corpus, injunctions, and other ancillary writs and processes in aid
of its appellate jurisdiction and over petitions of similar nature, including quo warranto, arising or that may arise in cases
filed or which may be filed under Executive Order Nos. 1, 2, 14 and 14-A, issued in 1986: Provided, That the jurisdiction
over these petitions shall not be exclusive of the Supreme Court.
The procedure prescribed in Batas Pambansa Blg. 129, as well as the implementing rules that the Supreme Court has
promulgated and may hereafter promulgate, relative to appeals/petitions for review to the Court of Appeals, shall apply to
appeals and petitions for review filed with the Sandiganbayan. In all cases elevated to the Sandiganbayan and from the
Sandiganbayan to the Supreme Court, the Office of the Ombudsman, through its special prosecutor, shall represent the
People of the Philippines, except in cases filed pursuant to Executive Order Nos. 1, 2, 14 and 14-A, issued in 1986.
In case private individuals are charged as co-principals, accomplices or accessories with the public officers or
employees, including those employed in government-owned or controlled corporations, they shall be tried jointly with
said public officers and employees in the proper courts which shall exercise exclusive jurisdiction over them.
Any provisions of law or Rules of Court to the contrary notwithstanding, the criminal action and the corresponding civil
action for the recovery of civil liability shall at all times be simultaneously instituted with, and jointly determined in, the
same proceeding by the Sandiganbayan or the appropriate courts, the filing of the criminal action being deemed to
necessarily carry with it the filing of the civil action, and no right to reserve the filing of such civil action separately from
the criminal action shall be recognized: Provided, however, That where the civil action had heretofore been filed
separately but judgment therein has not yet been rendered, and the criminal case is hereafter filed with the
Sandiganbayan or the appropriate court, said civil action shall be transferred to the Sandiganbayan or the appropriate
court, as the case may be, for consolidation and joint determination with the criminal action, otherwise the separate civil
action shall be deemed abandoned (as amended by RA 10660)
Section 5. Proceedings, How Conducted; Decision by Majority Vote. – All three (3) members of a division shall deliberate
on all matters submitted for judgment, decision, final order, or resolution.
The concurrence of a majority of the members of a division shall be necessary to render a judgment, decision, or final
order, or to resolve interlocutory or incidental motions. (as amended by RA 10660)
Section 6. Maximum period for termination of cases. As far as practicable, the trial of cases before the Sandiganbayan
once commenced shall be continuos until terminated and the judgment shall be rendered within three (3) months from the
date the case was submitted for decision.
Section 7. Form, Finality and Enforcement of Decisions. - All decisions and final orders determining the merits of a case
or finally disposing of the action or proceedings of the Sandijanbayan shall contain complete findings of the facts and the
law on which they are based, on all issues properly raised before it and necessary in deciding the case.
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A petition for reconsideration of any final order or decision may be filed within fifteen (15) days from promulgation or
notice of the final order on judgment, and such motion for reconsideration shall be decided within thirty (30) days from
submission thereon.
Decisions and final orders of the Sandiganbyan shall be appealable to the Supreme Court by petition for review on
certiorari raising pure questions of law in accordance with Rule 45 of the Rules of Court. Whenever, in any case decided
by the Sandiganbayan, the penalty of reclusion perpetua, life imprisonment or death is imposed, the decision shall be
appealable to the Supreme Court in the manner prescribed in the Rules of Court.
Judgments and orders of the Sandiganbayan shall be executed and enforced in the manner provided by law.
Decisions and final orders of other courts in cases cognizable by said courts under this decree as well as those rendered
by them in the exercise of their appellate jurisdiction shall be appealable to, or be reviewable by, the Sandiganbayan in
the manner provided by Rule 122 of the Rules of the Court.
In case, however, the imposed penalty by the Sandiganbayan or the regional trial court in the proper exercise of their
respective jurisdictions, is death, review by the Supreme Court shall be automatic, whether or not accused files an appeal
(as amended by RA 8249)
Section 9. Rules of Procedure. - The Rules of Court promulgated by the Supreme Court shall apply to all cases and
proceedings filed with the Sandiganbayan. The Sandiganbayan shall have no power to promulgate its own rules of
procedure, except to adopt internal rules governing the allotment of cases among the divisions, the rotation of justices
among them, and other matters relating to the internal operations of the court which shall be inforced until repealed or
modified by the Supreme Court. (as amended by RA 7975)
A.M. No. 02-6-07-SB (August 28, 2002)
REVISED INTERNAL RULES of the SANDIGANBAYAN
PART I — GENERAL PROVISIONS
RULE 1 — TITLE, COVERAGE AND CONSTRUCTION
Section 1. Title of the Rules. – These Rules shall be known and cited as the REVISED INTERNAL RULES OF THE
SANDIGANBAYAN.
Section 2. Coverage. – These Rules shall apply to the internal operations of the Sandiganbayan.
The Rules of Court, resolutions, circulars, and other issuances promulgated by the Supreme Court relating to or affecting
the Regional Trial Courts and the Court of Appeals, insofar as applicable, shall govern all actions and proceedings filed
with the Sandiganbayan.
Section 3. Construction. - These Rules shall be liberally construed to promote a just, expeditious and inexpensive
determination of every action and proceeding brought before the Sandiganbayan.
RULE 2 — ORGANIZATIONAL SET-UP
Section 1. Composition of the Court and Rule on Precedence. (a) Composition - The Sandiganbayan is composed of a Presiding Justice and fourteen (14) Associate Justices appointed
by the President of the Philippines.
(b) Rule on Precedence - The Presiding Justice shall enjoy precedence over the other members of the Sandiganbayan in
all official functions. The Associate Justices shall have precedence according to the order of their appointments.
(c) The Rule on Precedence shall apply;
1) In the seating arrangement;
2) In the choice of office space, facilities and equipment, transportation and cottages;
(d) The Rule on Precedence shall not be observed:
1) In social and other non-official functions.
2) To justify any variation in the assignment of cases, amount of compensation, allowances or other forms of
remuneration.
Section 2. Sandiganbayan En banc. - The Sandiganbayan en banc shall have exclusive control, direction and supervision
of all matters pertaining to the conduct of its affairs. The Presiding Justice shall implement the policies and resolutions
adopted by the Sandiganbayan en banc.
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Section 3. Constitution of the Division. - The Sandiganbayan shall sit in five (5) Divisions of three (3) Justices each,
including the Presiding Justice. The five (5) Divisions may sit separately at the same time. Each of the five (5) most senior
Associate Justices including the Presiding Justice, shall be the Chairman of a Division; each of the five (5) Associate
Justices next in rank shall be the Senior Member of a Division; and each of the last five (5) Associate Justices shall be the
Junior Member of a Division.
Section 4. Filling up of Vacancy due to Absence or Temporary Incapacity. (a) In the office of the Presiding Justice to exercise the powers and perform the duties of his office, the most senior
Associate Justice shall act as Presiding Justice until the regular Presiding Justice returns and re-assumes his office,
or his incapacity is removed.
(b) In the position of Division Chairman - In the absence or temporary incapacity of a Chairman of a Division, the Senior
Member of said Division shall act as Chairman; in the absence or temporary incapacity of both the Chairman and
Senior Member of a Division, the Junior Member of said Division shall act as Chairman, notwithstanding the seniority
of the Special Members designated to complete the membership of said Division. The Senior Member or Junior
Member, as the case may be, shall act as Chairman until the regular Chairman re-assumes his office or his incapacity
is removed.
(c) In the position of Senior or Junior Member - In the absence or temporary incapacity of a Senior or Junior Member of a
Division, the Presiding Justice shall designate an Associate Justice of the Court from any of the other Divisions, to be
determined by rotation on the basis of the reverse order of precedence or, if this be not feasible, by raffle among
those available, to sit as Special Member of said Division until the regular member re-assumes his office or his
incapacity is removed. The Associate Justice so designated shall continue as a regular member of his own Division.
(d) Authority and Prerogatives of acting Chairman and Special Member - The Acting Chairman or Special Member so
designated pursuant to paragraphs (b) and (c) above shall exercise the authority and prerogatives of a regular
Chairman or Member of said Division, as the case may be, in the trial or resolution of cases assigned thereto.
Section 5. Filling Up of Permanent Vacancy. (a) In the position of the Presiding Justice - A permanent vacancy in the position of Presiding Justice shall be filled by a
new Presiding Justice duly appointed by the President of the Philippines. In the interim, the most senior Associate
Justice shall exercise the powers and perform the duties of the Presiding Justice.
(b) In the position of a Division Chairman - If a permanent vacancy occurs in the position of Chairman of a Division, the
most senior Associate Justice in the Sandiganbayan who is not yet a Chairman shall become Chairman of that
Division.
(c) In the position of Senior Member of a Division - If a permanent vacancy occurs in the position of Senior Member of a
Division, the most senior ranking among the Junior Members of the Sandiganbayan shall become Senior Member of
the Division.
(d) In the position of Junior Member of a Division - If a permanent vacancy occurs in the position of Junior Member of a
Division, the Associate Justice appointed by the President of the Philippines shall be the Junior Member of the
Division.
(e) In the positions of Senior and Junior Members of a Division - If permanent vacancies occur simultaneously in the
positions of Senior and Junior Members of a Division, the vacancies shall be filled in the manner stated in the
preceding paragraphs (c) and (d).
(f) Effect of the Appointment of a New Associate Justice - The appointment of a new Associate Justice and his
assumption of the vacant position in the Division as its Junior Member shall not disturb the composition of the other
Divisions and shall not prejudice the consequent changes in the ranking or seniority among the Associate Justices.
(g) Ranking Within a Division Does Not Affect Seniority in the Sandiganbayan - The ranking of the Associate Justices
within each Division does not affect their seniority in the Sandiganbayan which is based on the order of their
respective appointments.
Section 6. Court Officials and their Duties. (a) Clerk of Court - The Clerk of Court is the administrative officer of the Sandiganbayan. He shall discharge his
functions under the control and supervision of the Sandiganbayan en banc through the Presiding Justice.
As administrative officer, he shall take direct charge of the administrative operations of the Sandiganbayan and
exercise general supervision over its subordinate officials and employees except those belonging to the staff of the
Presiding Justice and the Associate Justices. He shall assist the Presiding Justice in the formulation of programs and
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policies for consideration and action of the Sandiganbayan en banc. The Clerk of Court shall act as its Secretariat and
prepare its agenda, minutes of meetings and resolutions.
(b) Division Clerks of Court - Each Division of the Sandiganbayan shall have a staff composed of one (1) Division Clerk of
Court and such personnel as the exigencies of the service may require.
(1) In the exercise of their functions, the Division Clerk of Court and the staff shall be under the control and
supervision of the Division through its Chairman.
(2) The Division Clerk of Court shall have, among other duties and responsibilities, direct control and supervision over
the staff of the Division; keep watch over the status and progress of cases assigned to the Division; monitor
papers, pleadings and motions filed with the Receiving Section in connection with any pending case and update
the records of cases to be acted upon by the Division, both in the completion process and decisional stage, such
as, but not limited to, the filing of briefs, memoranda and other legal papers within the allowable periods,
preparation of the agenda of motions and other incidental matters for action by the Division; release minute
resolutions, notices of decisions, resolutions and hearings, summonses, subpoenas, writs and other processes by
and under the authority of the Chairman of the Division; supervise the stenographers in the recording of the
proceedings and preparation of its minutes; receive the decisions and resolutions of the Division for promulgation;
and make entries of judgment in accordance with the Rules of Court.
(3) The Division Clerk of Court shall immediately report to the Chairman and Members of the Division the failure of any
party to comply with any resolution or order of the Sandiganbayan within the period prescribed therefor.
Section 7. Appointment of Court Officials and Other Employees. The Supreme Court shall appoint the Clerk of Court, the Division Clerks of Court and all other personnel of the
Sandiganbayan upon recommendation of the Sandiganbayan en banc chosen from a list of qualified applicants prepared
in accordance with the Civil Service Law, rules and regulations.
All resignations and terminations of services of officials and employees of the Court shall be submitted by the
Sandiganbayan en banc through the Presiding Justice to the Supreme Court for appropriate action.
Section 8. Standing Committees. - The following standing committees, each composed of a Chairman and at least two (2)
members, all of whom are appointed by the Sandiganbayan en banc, shall assist the Sandiganbayan in the following
administrative matters:
(a) Committee on Personnel - On matters involving personnel such as recruitment, appointment, monitoring of leaves of
absence, training, change of organizational structure, creation of positions, discipline, retirement and termination of
services.
(b) Committee on Budget and Finance - On matters involving: (1) the preparation of annual budget for submission to the
Sandiganbayan en banc for approval, (2) allotment of funds, (3) accounting, and (4) all financial transactions.
(c) Committee on Security and Safety - On matters involving: (1) formulation of security policies, (2) enforcement and
implementation of safety measures such as wearing of I.D. cards, control of visitors, etc.
(d) Committee on Records Management and Information Service - On matters involving the management of records,
information, statistical data and computerization.
(e) Committee on Employee Welfare and Benefits - On matters involving: (1) creation and maintenance of medical and
dental services, (2) establishment and operation of a health and welfare plan, (3) establishment and supervision of
canteen for Justices, officials and employees, cultural and sports activities, (4) maintenance of shuttle buses and
other equipment for employees and, (5) other related matters regarding employee welfare and benefits.
(f) Committee on Legal and Research Services - On matters involving library services, publication of decisions and
circulars of the Sandiganbayan, research on Legal issues and other related matters referred to it by the
Sandiganbayan.
(g) Committee on Buildings and Grounds - On matters involving: (1) the construction, repairs, improvements and
maintenance of buildings and grounds, (2) the installation of safety and necessary devices, (3) formulation and
submission of proposals for the acquisition of sites, construction and maintenance of buildings for the
Sandiganbayan's sessions outside Metro Manila.
(h) Committee on Purchase and Acquisition of Facilities, Equipment and Supplies - On matters involving the purchase,
acquisition, maintenance and disposal of vehicles, office equipment, supplies, books, computers and furniture of the
Sandiganbayan, and conducting required biddings and awards in relation thereto.
(i) Committee on Rules - On matters involving the revision of the internal rules, circulars and administrative orders of the
Sandiganbayan.
(j) Committee on Raffle of Cases - On matters involving the raffle and assignment of cases, the conduct of the regular
raffle of cases filed with the Sandiganbayan, classification of cases for purposes of consolidation before the
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scheduled raffle, and the propriety and legality of conducting a special raffle of particular cases motu proprio or upon
motion of a litigant.
(k) Committee on Social Affairs and Liaison - On matters involving the social activities of the Sandiganbayan, and liaison
with other government offices and agencies.
The Presiding Justice shall be a non-voting ex-officio member of all standing committees. The members of the standing
committee shall serve for a term of one (1) year from date of appointment by the Sandiganbayan en banc.
The foregoing notwithstanding, the Sandiganbayan may create ad hoc committees for specific projects or undertakings.
It may also modify the functions and responsibilities of the standing committees as the need therefor arises.
The various standing and ad hoc committees shall submit their recommendations to the Sandiganbayan en banc for
appropriate action.
RULE 3 — POWERS AND FUNCTIONS OF THE SANDIGANBAYAN
Section 1. Exercise of Adjudicatory Powers and Functions. - The Sandiganbayan shall exercise its adjudicatory powers,
functions and duties through its five (5) Divisions. It sits en banc for the exercise of its administrative, ceremonial and
non-adjudicatory functions.
Section 2. Matters Cognizable by the Sandiganbayan En banc. - The Sandiganbayan shall sit en banc to:
(a) Promulgate rules or orders, amend, revise or repeal existing rules or orders or parts thereof, and formulate and adopt
policies relative to administrative matters, such as the distribution of cases and the internal operation and
management of the Court.
(b) Recommend to the Supreme Court the appointment of the Clerk of Court, Division Clerks of Court and other court
employees chosen from a list of all qualified applicants for each vacant position prepared in accordance with the Civil
Service Law rules and regulations, except for positions that are confidential in nature and co-terminous with the term
of office of a particular Associate Justice to whom they are assigned who shall make the proper endorsement to the
Sandiganbayan en banc for recommendation to the Supreme Court.
(c) Act on organizational matters, such as the creation or abolition of offices, unit or service or their regrouping or merger
as the exigencies of the service may require.
(d) Receive foreign and local dignitaries, important guests and visitors, honor a colleague or retiring member of the
Sandiganbayan, and hold appropriate funeral services for deceased members.
(e) Adopt uniform administrative measures, procedures, and policies for the protection and preservation of the integrity
of the judicial processes, the speedy disposition of cases and the promotion of efficiency of the personnel.
(f) Provide a forum for discussion of various issues or matters.
(g) Take up other administrative matters which the Presiding Justice or any member of the Sandiganbayan may suggest
for consideration.
Section 3. Supreme Court Creation of Special Division. The Sandiganbayan en banc may request or recommend to the Supreme Court the creation of a Special Division to try
cases where compelling reasons and the interest of justice so require.
PART II — ORIGINAL ACTIONS
RULE 4 — SESSIONS AND TRIALS
Section 1. Official Station; Place of Holding Sessions. - The Sandiganbayan shall have its principal office in the Metro
Manila area and shall hold sessions thereat for the trial and resolution of cases filed with it: Provided, however, that cases
originating from Luzon, Visayas and Mindanao, shall be heard in the region of origin, except only when the greater
convenience of the parties and of the witnesses or other compelling considerations require the contrary, in which
instance a case originating from one region may be heard in another region: Provided, further, that for this purpose the
Presiding Justice shall authorize any Division or Divisions of the Sandiganbayan to hold sessions at any time and place
outside Metro Manila, and, where the greater interest of justice so requires, outside the Philippines.
Section 2. Support Personnel and Facilities In Sessions Outside of Principal Office in Metro Manila. - In sessions outside
of its principal office in Metro Manila, the Sandiganbayan may require the services of the personnel and the use of
facilities of the courts or other government offices where any of the Divisions is holding sessions and the personnel of
such courts or offices shall be subject to the orders of the Sandiganbayan acting through the Chairman of the Division.
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Section 3. Regular Court Sessions. (a) Sandiganbayan En banc. - The regular sessions of the Sandiganbayan en banc shall be held at least twice a month on
a Friday morning, particularly on the first and third week of the month. The Presiding Justice or at least eight (8)
Associate Justices may call a special session at another date and time.
(b) Divisions - Regular sessions for trial of cases brought to and cognizable by the Sandiganbayan shall be from 8:30
A.M. at 12:00 noon or from 2:00 P.M. to 4:30 P.M., from Monday to Friday. The Division Chairman, however, for urgent
and valid reasons, may schedule the hearing of a case assigned to his Division on other dates and time after
consultation with the parties.
RULE 5 — ISSUANCE OF PROCESSES
Section 1. Writs and Processes Issued By The Court. - Writs and processes of the Sandiganbayan, such as arrest or
search warrants, which by requirement of law or the Rules of Court must be signed by a Justice, shall be issued by the
Chairman of the Division, or in his absence, the Senior Member in the Division, or, in the absence of the latter, the Junior
Member. However, where there is an urgent necessity for the issuance thereof before the case is raffled to a Division, the
writ or process shall be issued by the Presiding Justice. In the absence of the Presiding Justice, the same shall be issued
by the most senior Associate Justice of the Sandiganbayan in attendance.
Section 2. Writs and Processes Issued by Clerks of Court. - All other writs and processes shall be issued by the Clerk of
Court or the Division Clerk of Court, upon order of the Division through the Chairman or anyone acting as such, under the
seal of the Sandiganbayan.
RULE 6 — BAIL
Section 1. How Amount Fixed; Approval. - The amount of bail to be posted in cases of bailable offenses shall be fixed by
the Chairman of the Division to which they are assigned or any Justice of the Division acting in his behalf. Such bail may
be approved by any Justice of the Division to where the case is assigned or in their absence, by any Justice of the
Sandiganbayan. The approved bail shall be immediately submitted to the members of the Division for confirmation.
Where none of the Justices of the Sandiganbayan is available or where the accused is arrested, detained or otherwise
placed in custody outside the Metro Manila area, Sections 17 and 19, Rule 114 of the Rules of Criminal Procedure shall
apply.
RULE 7 — MOTIONS
Section 1. Motion Day. - Except for motions which may be acted upon ex parte, all motions shall be scheduled for
hearings on a Friday, or if that day is a non-working holiday, on the next working day.
Motions requiring immediate action may be acted upon on shorter notice.
In appealed cases, the provision of Sec. 3, Rule 49 of the 1997 Rules of Civil Procedure, as amended, on Motions shall
apply.
Section 2. Resolution on Interlocutory or Incidental Motions. - Rulings on all written motions on interlocutory or incidental
matters submitted to any regular Division for resolution shall be reached in consultation among and by the unanimous
vote of the three (3) Justices participating in the consideration thereof: Provided, however, that rulings on oral motions or
objections made in the course of the trial or hearing shall be made by the Chairman of the Division: Provided, further, that
oral motions or objections on substantial but interlocutory or incidental matters may be ordered reduced into writing and
shall likewise be resolved by the unanimous vote of the three (3) Justices of the Division.
In case a unanimous vote cannot be obtained, a Special Division of five (5) Justices shall be constituted pursuant to
Section 1(b), Rule VIII. A majority vote of such Special Division shall suffice to decide interlocutory or incidental motions.
A demurrer to evidence shall be resolved or decided within ninety (90) days from its submission.
RULE 8 — RENDITION OF JUDGMENT OR FINAL ORDER
Section 1. Votes Required to Decide. (a) En banc. - The vote of at least eight (8) members of the Sandiganbayan shall be required for the adoption of a
resolution.
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(b) In Division - The unanimous vote of three (3) Justices in a Division shall be necessary for the rendition of a judgment
or final order. In the event a unanimous vote is not obtained, the Presiding Justice shall designate by raffle and on
rotation basis two (2) Justices from all the other members of the Sandiganbayan to sit temporarily with them, forming
a Special Division of five (5) Justices, and the vote of a majority of such Special Division shall be necessary for the
rendition of a judgment or final order.
Section 2. Procedure in Deciding Cases. - The conclusions of a regular or Special Division of the Sandiganbayan in any
case submitted to it for decision shall be reached in consultation among the members thereof before the case is assigned
to one of them for the writing of the opinion of the Division.
A certification to this effect signed by the Presiding Justice shall be issued and a copy thereof attached to the record of
the case and served upon the parties. Any Member who took no part, dissented or abstained from a decision or
resolution must state the reason therefor.
Section 3. Judgment in Joint Trials. - In a joint trial involving more than one case, the Division may render a joint or
separate judgment when appropriate. In case there are more than one (1) accused, the Division may also render
judgment, for or against one or more of the accused, when proper. In either case, where the required unanimous vote is
not secured, a Special Division of five (5) Justices shall be constituted to resolve the remaining case or the criminal or civil
liability of the remaining accused. In such case, a vote of the majority shall be required.
Section 4. Promulgation of Judgment. - A judgment in a criminal case of a Division of the Sandiganbayan shall be
promulgated by reading the judgment or sentence in the presence of the accused and any member of the Division which
rendered the judgment.
In case an incident arises during the promulgation, the same shall be submitted in writing for resolution to the Division
which rendered the judgment.
Where the judgment is promulgated outside Metro Manila, the Division which rendered the judgment may authorize
another Division sitting outside Metro Manila to promulgate the judgment and resolve all incidents during the
promulgation therein.
In the absence of the accused, Sec. 6, Rule 120 of the Revised Rules of Court shall apply.
RULE 9 — MOTION FOR NEW TRIAL OR RECONSIDERATION
Section 1. Period to File Motion For New Trial or Reconsideration. - A Motion for New Trial or Reconsideration of a
decision or final order may be filed within fifteen (15) days from promulgation of the judgment or from notice of the final
order or judgment, and such Motion shall be decided within thirty (30) days from its submission.
Section 2. The Justices Who Shall Act on a Motion for New Trial or Reconsideration. (a) Motions for New Trial or Reconsideration of a decision or resolution shall be acted upon by the Ponente and the other
members of the Division who participated in the decision or resolution sought to be reconsidered, irrespective of
whether or not such members are already in other divisions at the time the said motions were filed. They shall be
deemed constituted as a Special Division of the Division to which the Ponente belonged at the time of the
promulgation of the decision or resolution.
(b) If the Ponente is no longer a member of the Sandiganbayan or is disqualified or has inhibited himself from acting on
the motion, he shall be replaced by another Justice who shall be chosen by raffle from among the remaining members
of the Division who participated in the decision or resolution and who concurred therein.
(c) If only one (1) member of the Division who participated and concurred in the decision or resolution remains, he shall
be the Ponente.
(d) Any vacancy in the Special Division shall be filled by raffle from among the other members of the Sandiganbayan to
constitute a Special Division of five (5) members.
(e) If the Ponente and all members of the Division that rendered the decision or resolution are no longer members of the
Sandiganbayan, the new Chairman may assign the case to any member of the Division and the motion shall be acted
upon by him with the participation of the other members of the Division.
(f) Motions for reconsideration shall be resolved by a Division by unanimous vote of its members, and in case of a
Special Division of five (5), by the concurrence of a least three (3) of its members.
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Section 3. Grounds for New Trial in Civil Cases. - A new trial may be granted in civil cases decided by the Sandiganbayan
in the exercise of its original jurisdiction on the grounds provided in Section 1 of Rule 37 of the 1997 Rules of Civil
Procedure.
In civil cases appealed to or decided by the Sandiganbayan, a new trial may be granted on the ground provided in
Section 1 of Rule 53 of the 1997 Rules of Civil Procedure.
Section 4. Grounds for New Trial in Criminal Cases. - A new trial may be granted in criminal cases decided by the
Sandiganbayan in the exercise of its original jurisdiction on the grounds provided in Sec. 2 of Rule 121 or on the ground
provided in Sec. 14, Rule 124 of the Rules of Criminal Procedure in criminal cases appealed to or decided by the
Sandiganbayan.
Section 5. Effect of Granting a New Trial. - When a new trial is granted in civil cases, the provisions of Rule 37 or Rule 53
shall apply in the proper case. When a new trial is granted in criminal cases, Rule 121 or Rule 124 shall apply in the proper
case.
Section 6. Period to Decide Case on New Trial. - When a New Trial is granted in the cases under the immediately
preceding Sections 3, 4, and 5, the same period of time granted to the Sandiganbayan to decide a case submitted for
decision shall apply.
Section 7. Form of Disposition. - In all cases where the Sandiganbayan grants new trial or reconsideration, the original
judgment shall be set aside or vacated and a new or amended judgment rendered accordingly.
Section 8. Effect of Filing an Appeal in the Supreme Court. - No Motion for Reconsideration or New Trial shall be acted
upon if the movant has filed with the Supreme Court an appeal by certiorari or a motion for extension of time to file such
petition. The Motion for Reconsideration or New Trial pending with the Sandiganbayan shall be deemed abandoned upon
the filing of the petition.
RULE 10 — REVIEW OF JUDGMENTS AND FINAL ORDERS
Section 1. Method of Review. (a) In General - A party may appeal from a judgment or final order of the Sandiganbayan imposing or affirming a penalty
less than death, life imprisonment or reclusion perpetua in criminal cases, and, in civil cases, by filing with the
Supreme Court a petition for review on certiorari in accordance with Rule 45 of the 1997 Rules of Civil Procedure.
(b) Exceptions - Where the judgment or final order of the Sandiganbayan, in the exercise of its original jurisdiction,
imposes the penalty of life imprisonment or reclusion perpetua or where a lesser penalty is imposed involving
offenses committed on the same occasion or which arose out of the same occurrence that gave rise to the more
serious offense for which the penalty of death, reclusion perpetua or life imprisonment is imposed, the appeal shall be
taken by filing a notice of appeal with the Sandiganbayan and serving a copy thereof to the adverse party.
(c) Automatic Appeal - Whenever the Sandiganbayan in the exercise of its original jurisdiction imposes the death penalty,
the records shall be forwarded to the Supreme Court for automatic review and judgment within five (5) days after the
fifteenth (15th) day following the promulgation of the judgment or notice of denial of a Motion for New Trial or
Reconsideration. The transcript shall also be forwarded within ten (10) days after the filing thereof by the stenographic
reporter. Whenever the Sandiganbayan, in the exercise of its appellate jurisdiction, finds that the penalty of death,
reclusion perpetua or life imprisonment should be imposed, it shall render judgment accordingly, However, it shall
refrain from entering the judgment and forthwith certify the case and elevate its entire record to the Supreme Court for
review.
(d) Form, Finality and Enforcement of Decisions and Final Orders - Section 7 of Presidential Decree No. 1606, as
amended, governs the form, finality and enforcement of decisions and final orders rendered by the Sandiganbayan
through its Divisions.
PART III —MODES OF APPEAL TO THE SANDIGANBAYAN
RULE 11 — APPEAL AND PETITION FOR REVIEW
Section 1. Ordinary Appeal. - Appeal to the Sandiganbayan from a decision rendered by a Regional Trial Court in the
exercise of its original jurisdiction shall be by ordinary appeal under Rules 41 and 44 of the 1997 Rules of Civil Procedure
or Rules 122 and 124 of the Rules of Criminal Procedure as amended, as the case may be.
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Section 2. Petition for Review. - Appeal to the Sandiganbayan from a decision of the Regional Trial Court in the exercise
of its appellate jurisdiction shall be by Petition for Review under Rule 42 of the 1997 Rules o Civil Procedure.
PART IV — PROVISIONS COMMON TO ORIGINAL AND APPEALED CASES AND PETITIONS FOR REVIEW
RULE 12 — ASSIGNMENT, DISTRIBUTION AND CONSOLIDATION OF CASES
Section 1. Distribution of Cases. - All cases filed with the Sandiganbayan shall be distributed among the five (5) Divisions
for hearing and decision by regular raffle at 1:30 P.M. of every Friday or if that day is a non-working day, on the next
succeeding working day, at the session hall of the First Division. A special raffle of a case may be conducted by the Raffle
Committee before the next regular raffle day for valid and urgent reasons determined by the Chairman of the Raffle
Committee or, in his absence, by any of the members thereof.
Section 2. Consolidation of Cases. - Cases arising from the same incident or series of incidents, or involving common
questions of fact and law, may be consolidated in the Division to which the case bearing the lowest docket number is
raffled.
(a) Before Cases Are Raffled - Should the propriety of consolidation appear upon the filing of the cases concerned as
determined by the Raffle Committee, all such cases shall be consolidated and considered as one case for purposes
of the raffle and inventory of pending cases assigned to each of the Divisions.
(b) After Cases Are Raffled - Should the propriety of such consolidation before apparent only after the cases are raffled,
consolidation may be effected upon written motion of a litigant concerned filed with the Division taking cognizance of
the case to be consolidated. If the motion is granted, consolidation shall be made to the Division in which the case
with the lowest docket number is assigned. The Division to which the cases are consolidated shall transfer to the
Division from which the consolidated cases came, an equivalent number of cases of approximately the same age,
nature and stage in the proceedings, with proper notice to the parties in said cases.
Section 3. Assignment of Cases; Permanent. - Cases assigned to a Division of the Sandiganbayan shall remain with said
Division notwithstanding changes in its composition. All matters raised therein shall be resolved by all the Justices who
are members of the Division at the time said matters were submitted for resolution. However, only such Justices who are
members of the Division at the time the case is submitted for decision shall take part in the resolution of the case. If a
member of the Division ceases to be a member of the Sandiganbayan for any reason whatsoever, the Associate Justice
chosen to fill the vacancy in accordance with the manner provided in Sec. 4 or 5, Rule II of these Rules shall participate in
the resolution of said case.
Section 4. Cases Submitted for Decision; Assignment to Ponente. (a) In original actions, a case shall be considered submitted for decision upon the filing of the last pleading, brief or
memorandum required by the Rules of Court or by the Sandiganbayan or the expiration of the period to do so.
(b) In appealed cases and petitions for review, the case shall be deemed submitted for decision or resolution upon the
filing of the last pleading, brief or memorandum required by the Revised Rules of Court or by the Court itself.
(c) Motions and other incidents in a case shall be deemed submitted for resolution when so declared by the Court.
(d) Within five (5) days from submittal of the case or matter for decision or resolution, the Chairman of the Division shall
assign by raffle a member thereof to study and make a report on the case or matter. If the Chairman fails to make the
assignment, he shall be deemed to be the one to study and report on the case.
(e) Within ninety (90) days from the time the case was submitted for decision or resolution, the Justice to whom the case
is assigned for study and report shall submit a written report thereon to the other members of the Division for
consultation. The Chairman shall include the case in an agenda for a meeting of the Division for its deliberation.
(f) After such deliberation, if the other members of the Division agree with the report, the member to whom the case is
assigned for study and report shall write the decision for signature and immediate promulgation. Minutes of the
meeting shall be kept.
(g) Within ten (10) days from the date of the deliberation, a justice may submit his dissent to the other members of the
Division. The written dissenting opinion shall not be attached to the rollo. The Chairman of the Division shall then refer
the case to the Presiding Justice who shall designate by raffle two justices on rotation basis from all the other
members of the Sandiganbayan to sit temporarily with them, forming a Special Division of Five.
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(h) After a member of the Division has expressed his dissent in writing and the Special Division of Five is thus
constituted, it shall retain the case until its final disposition despite changes in its membership caused by
reorganization or other causes.
(i) After due consultation, the members of the Special Division of Five whose opinion constitute the majority shall choose
from among them the ponente. Any member may write a separate concurring or dissenting opinion, which, together
with the majority opinion shall be duly promulgated and attached to the rollo.
(j) If the consultation in the Special Division of Five results in a unanimous concurrence, all its members shall sign the
decision or resolution.
(k) If the justice to whom the case is assigned for study and report is transferred to another Division as its permanent
member, he shall bring with him and write his report of the cases assigned to him in his original Division together with
the other members of the Division to which the case was submitted for decision. The Division from which the Justice
to whom the case is assigned for study and report came shall be known as a Special Division.
(l) If the Justice to whom the case is assigned for study and report ceases to be a member of the Sandiganbayan, due to
retirement, resignation or for any other cause, his pending cases shall remain with the Division to which they were
assigned. However, in appropriate cases and for compelling reasons, the Chairman may assign said cases to the new
appointee for study and report.
(m) An Associate Justice who is about to retire shall not be assigned cases for study and report three (3) months before
his retirement date.
Section 5. Grounds for Inhibition of Division Members. A Division member may inhibit himself from a case on the following grounds:
(a) When he was the Ponente of the appealed decision of the lower court;
(b) When he was counsel or member of a law firm which was counsel in a case before the Division; or he, his wife or child
is pecuniarily interested in said case as heir, legatee, creditor or otherwise; or he is related to either party in the case
within the sixty degree of consanguinity or affinity or to counsel within the fourth degree, computed according to the
rules of the civil law; or he has been executor, administrator, guardian or trustee in the case.
A Division member may inhibit himself for any compelling reason other than those mentioned above.
Section 6. Effect of Inhibition from Particular Cases. - Should the Chairman of a Division inhibit himself or is disqualified
from participating in a case, it shall be transferred to any of the four (4) other Divisions by raffle. If a Senior or Junior
Member inhibits himself or is disqualified in a case, he shall be replaced in accordance with the procedure stated in
Section 4 (c) of Rule II but the case shall remain with the Division.
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REVISED GUIDELINES FOR CONTINUOUS TRIAL OF CRIMINAL CASES
A.M. NO. 15-06-10-SC (Effective Sept. 1, 2017)— REVISED GUIDELINES FOR CONTINUOUS TRIAL OF CRIMINAL
CASES
I. Applicability
The Revised Guidelines for Continuous Trial of Criminal Cases (Revised Guidelines) shall apply to all newly-filed criminal
cases, including those governed by Special Laws and Rules (Comprehensive Dangerous Drugs Act of 2002, Cybercrime
Prevention Act of 2012, Rules of Procedure for Environmental Cases, Rules of Procedure for Intellectual Property Rights
Cases, and Criminal Cases cognizable by Family Courts and Commercial Courts.), in the First and Second Level Courts,
the Sandiganbayan and the Court of Tax Appeals as of effectivity date. The Revised Guidelines shall also apply to
pending criminal cases with respect to the remainder of the proceedings.Unless otherwise specifically provided herein,
the Revised Guidelines shall not apply to criminal cases filed under the Rule on Summary Procedure.
II. Objectives
1. To protect and advance the constitutional right of persons to a speedy disposition of their criminal cases;
2. To reinforce and give teeth to the existing rules on criminal procedure and other special rules prescribing periods for
court action and those which promote speedy disposition of criminal cases; and
3. To introduce innovations and best practices for the benefit of the parties.
III. Procedure
1. Hearing Days and Calendar Call
Trial shall be held from Monday to Thursday, and courts shall call the cases at exactly 8:30 A.M. and 2:00 P.M., pursuant
to Administrative Circular No. 3-99. Hearing on motions, arraignment and pre- trial, and promulgation of decisions shall
be held in the morning of Fridays, pursuant to Sec. 7, Rule 15 of the Rules of Court.
All courts shall ensure the posting of their court calendars outside their courtrooms at least one (1) day before the
scheduled hearings, pursuant to OCA Circular No. 250-2015.
2. Motions
(a) Motion for Inhibition. - Motions for inhibition based on grounds provided for under Rule 137 shall be resolved
immediately or within two (2) calendar days from date of their filing.
(b) Prohibited Motions. - Prohibited motions shall be denied outright before the scheduled arraignment without need of
comment and/or opposition.
The following motions are prohibited:
i.
Motion for judicial determination of probable cause.
ii. Motion for preliminary investigation filed beyond the five (5)-day reglementary period in inquest proceedings under
Sec. 6, Rule 112, or when preliminary investigation is required under Sec. 8, Rule 112, or allowed in inquest
proceedings and the accused failed to participate in the preliminary investigation despite due notice.
iii. Motion for reinvestigation of the prosecutor recommending the filing of information once the information has been
filed before the court (1) if the motion is filed without prior leave of court; (2) when preliminary investigation is not
required under Sec. 8, Rule 112; and (3) when the regular preliminary investigation is required and has been
actually conducted, and the grounds relied upon in the motion are not meritorious, such as issues of credibility,
admissibility of evidence, innocence of the accused, or .lack of due process when the accused was actually
notified, among others.
iv. Motion to quash information when the ground is not one of those stated in Sec. 3, Rule 117.
v. Motion for bill of particulars that does not conform to Sec. 9, Rule 116.
vi. Motion to suspend the arraignment based on grounds not stated under Sec. 11, Rule 116.
vii. Petition to suspend the criminal action on the ground of prejudicial question, when no civil case has been filed,
pursuant to Sec. 7, Rule 111.
(c) Meritorious Motions. - Motions that allege plausible grounds supported by relevant documents and/or competent
evidence, except those that are already covered by the Revised Guidelines, are meritorious motions, such as:
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i.
Motion to withdraw information, or to downgrade the charge in the original information, or to exclude an accused
originally charged therein, filed by the prosecution as a result of a reinvestigation, reconsideration, and review;
ii. Motion to quash warrant of arrest;
iii. Motion to suspend arraignment on the ground of an unsound mental condition under Sec. ll(a), Rule 116;
iv. Motion to suspend proceedings on the ground of a prejudicial question where a civil case was filed prior to the
criminal case under Sec. ll(b), Rule 116;
v. Motion to quash information on the grounds that the facts charged do not constitute an offense, lack of
jurisdiction, extinction of criminal action or liability, or double jeopardy under Sec. 3, par. (a), (b), (g), and (i), Rule
117;
vi. Motion to discharge accused as a state witness under Sec. 17, Rule 119;
vii. Motion to quash search warrant under Sec. 14, Rule 126 or motion to suppress evidence; and
viii. Motion to dismiss on the ground that the criminal case is a Strategic Lawsuit Against Public Participation (SLAPP)
under Rule 6 of the Rules of Procedure for Environmental Cases.
The comment of the adverse party shall be filed within a non-extendible period of ten (10) calendar days from notice/
receipt of the order of the court to file the same, and the court shall resolve the motion within a non-extendible period
of ten (10)
calendar days from the expiration of the ten (10)-day period, with or without comment. The court, at its discretion, may
set the motion for hearing within a non-extendible period of ten (10) calendar days from the expiration of the ten (10)day period to file comment, in which case the same shall be submitted for resolution after the termination of the
hearing, and shall be resolved within a non-extendible period of ten (10) calendar days thereafter. Reply and
memorandum need not be submitted.
In case of a motion to discharge accused as state witness under Sec. 17, Rule 119, where the prosecution is required
to present evidence in support thereof, such motion shall be submitted for resolution from the termination of the
hearing, and shall be resolved within a non-extendible period of ten (10) calendar days thereafter .
The motion for reconsideration of the resolution of a meritorious motion shall be filed within a non-extendible period of
five (5) calendar days from receipt of such resolution, and the adverse party shall be given an equal period of five (5)
calendar days from receipt of the motion for reconsideration within which to submit its comment. Thereafter, the
motion for reconsideration shall be resolved by the court within a non-extendible period of five (5) calendar days fro1n
the expiration of the five (5)-day period to submit the comment.
Motions that do not conform to the requirements stated above shall be considered unmeritorious and shall be denied
outright.
(d) Motion for postponement. - A motion for postponement is prohibited, except if it is based on acts of God, force m
majeure or physical inability of the witness to appear and testify. If the motion is granted based on such exceptions,
the moving party shall be warned that the presentation of its evidence must still be finished on the dates previously
agreed upon.
A motion for postponement, whether written or oral, shall at all times be accompanied by the original official receipt
from the Office of the Clerk of Court evidencing payment of the postponement fee under Sec. 21 (b), Rule 141, to be
sub1nitted either at the time of the filing of said 1notion or not later than the next hearing date. The Clerk of Court
shall not accept the motion unless accompanied by the original receipt.
3. Free Legal Assistance
If a party fails to qualify for the availment of the services of the Public Attorney's Office, the Integrated Bar of the
Philippines Local Chapter shall provide free legal assistance to said party. For this purpose, the IBP Local Chapter shall
submit to the Executive Judges a list of IBP-local lawyers who inay be appointed by the courts to act as counsel de
officio in such cases. The lists shall be disseminated among all the frial courts in the station.
4. Private Prosecutor
In cases where only the civil liability is being prosecuted by a private prosecutor, the head of the prosecution office must
issue in favor of the private prosecutor a written authority to h&middot;y the case even in the absence of the public prosecutor.
The written authority must be submitted to the court prior to the presentation of evidence by the private prosecutor in
accordance with Sec. 5, Rule 110.
With this authority on record, the court may set the trial in the case and in other cases tried by private prosecutors with
delegated authority on separate days when the presence of the public prosecutor may be dispensed with.
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5. Consolidations
(a) Newly-filed Cases. - When newly-filed criminal cases involving offenses based on the same facts or forming part of a
series of offenses of similar character, are accompanied by a motion for consolidation filed by the Office of the
Prosecutor, the Executive Judge shall cause the raffle to only one court which shall then resolve said motion for
consolidation, preferably on the date of the arraignment and in the presence of the accused and counsel.
(b) Pending Cases with Multiple Accused. - In cases involving multiple accused where a subsequent information is filed
involving an accused who has been subjected to further investigation by the Office of the Prosecutor over an incident
which has the same subject matter as a prior information/s against different accused, said subsequent case when
filed accompanied by a motion for consolidation from the Office of the Prosecutor shall no longer be raffled. The
subsequent case shall be assigned directly by the Executive Judge to the court where the earlier case is pending. If
the earlier case is already at the trial stage and witnesses have been presented, the parties may be allowed to adopt
the evidence so far presented, without prejudice to additional direct examination questions and cross-examination
questions.
6. Archiving of Cases
The archiving of cases shall be done within the period prescribed under the Guidelines in the Archiving of Cases under
SC Administrative Circular No. 7-A-92, as restated in OCA Circular No.
89-2004. A criminal case shall be archived only if, after the issuance of the warrant of arrest, the accused remains at large
for six (6) months from the delivery of the warrant to the proper peace officer. Such case shall likewise be archived when
proceedings therein are ordered suspended for an indefinite period because:
(a) the accused appears to be suffering fro1n an unsound mental condition which effectively renders him unable to fully
understand the charge against him and to plead intelligently, or to undergo trial, and he has to be committed to a
mental hospital;
(b) a valid prejudicial question in a civil action is invoked during the pendency of the criminal case, unless the civil and
criminal cases are consolidated;
(c) an interlocutory order or incident in the criminal case IS elevated to, and IS pending resolution/decision for an
indefinite period before a higher court which has issued a temporary restraining order or writ of preliminary injunction;
and
(d) when the accused has jumped bail before arraignment and cannot be arrested by the bondsman.
7. Revival of Provisionally Dismissed Cases
Revival of provisionally dismissed cases shall conform to the requisites and the periods provided for under Sec. 8, Rule
117. Provisional dismissal of offenses punishable by imprisonment not exceeding six (6) years or a fine of any amount or
both shall become permanent one (1) year after issuance of the order without the case having been revived. Provisional
dismissal of offenses punishable by imprisonment of more than six (6) years, shall become permanent two (2) years after
the issuance of the order without the case having been revived.
8. Arraignment and Pre-trial
(a) Schedule of Arraignment and Pre-trial. - Once the court has acquired jurisdiction over the person of the accused, the
arraignment of the accused and the pre- trial shall be set within ten (10) calendar days from date of the court's receipt
of the case for a detained accused, and within thirty (30) calendar days from the date the court acquires jurisdiction
(either by arrest or voluntary surrender) over a non-detained accused, unless a shorter period is provided by special
law or Supreme Court circular. The court must set the arraignment of the accused in the commitment order, in the
case of detained accused, or in the order of approval of bail, in any other case. For this purpose, where the Executive
Judge and Pairing Judges act on bail applications in cases assigned to other courts, they shall coordinate with the
courts to which the cases are actually assigned for scheduling purposes.
(b) Notice of Arraignment and Pre-Trial. - Notice of arraignment and pre-trial shall be sent to the Accused, his/her
counsel, private complainant or complaining law enforcement agent, public prosecutor, and witnesses whose names
appear in the information for purposes of plea-bargaining, arraignment and pre-trial.
(c) Waiver of Reading of the Information. - In multiple cases, the court, upon personal examination of the accused, may
allow a waiver of the reading of the information upon the full understanding and express consent of the accused and
his/her counsel, which consent shall be expressly stated in both the minutes/certificate of arraign1nent and the order
of arraignment. The court shall explain the waiver to the accused in the language or dialect known to him/her, and
ensure the accused's full understanding of the consequences of the waiver before approving thesame. (SeeAnnex1)
(d) Arraignment Proper
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i.
Plea Bargaining Except in Drug Cases . - I f the accused desires to enter a plea of guilty to a lesser offense, plea
bargaining shall immediately proceed, provided the private offended party in private crimes, or the arresting officer
in victimless crimes, is present to give his/her consent with the conformity of the public prosecutor to the plea
bargaining. Thereafter, judgment shall be immediately rendered in the same proceedings. (See Annexes 2 and 3)
ii. Plea of Guilty to the Crime Charged in the Information. - If the accused pleads guilty to the crime charged in the
information, judgment shall be immediately rendered, except in those cases involving capital punishment. (See
Annex 4)
iii. Where No Plea Bargaining or Plea o f Guilty Takes Place. - If the accused does not enter a plea of guilty, whether
to a lesser offense or to the offense charged in the information, the court shall immediately proceed with the
arraignment and the pre- trial, in accordance with the succeeding provisions on pre-trial.
The schedule of the trial dates, for both the prosecution and the accused, shall be continuous and within the periods
provided in the Regular Rules/Special Rules. The trial dates may be shortened depending on the number of witnesses to
be presented. In this regard, a flowchart shall be prepared by the court which shall serve as the final schedule of
hearings. (See Annexes 5 and 6)
9. Mediation
(a) The fallowing cases shall be referred to mediation on the civil liability unless a settlement is reached earlier in the pretrial/ preliminary conference:
i.
Crimes where payment may prevent criminal prosecution or may extinguish criminal liability, such as violations of:
a. B.P. Blg. 22;
b. SSS Law (R.A. No. 1161, as amended by R.A No. 8282); and
c. PAG-IBIG Law (R.A.No.9679).
ii.
Crimes against property under Title 10 of the Revised Penal Code (RPC), where the obligation may be civil in
nature, such as:
a. Theft under Art. 308, RPC, cognizable by the first level courts;
b. Estafa under Art. 315(1), RPC, except estafa under Art. 315 (2) and (3);
c. Other forms of swindling under Art. 316, RPC;
d. Swindling of a minor under Art. 317, RPC;
e. Other deceits under Art. 318, RPC; and
f. Malicious mischief under Art. 327, RPC.
iii.
Crimes against honor under Title 13, RPC, where the liability may be civil in nature, such as:
a. Libel by means of writings or similar means under Art. 355, RPC;
b. Threatening to publish and offer to present such publication for a compensation under Art. 356, RPC;
c. Prohibited publication of acts referred to in the course of official proceedings under Art. 357, RPC;
d. Grave Slander (Grave Oral Defamation) of serious and insulting nature under Art. 358, par. 1, RPC;
e. Simple Slander (Oral Defamation) - not of a serious and insulting nature under Art. 358, par. 2, RPC;
f. Grave Slander by Deed - of a serious nature under Art. 359, par. 1, RPC;
g. Simple Slander by Deed - not of a serious nature under Art. 359, par. 2, RPC;
h. Incriminating innocent person under Art. 363, RPC;
L Intriguing against honor under Art. 364, RPC;
iv.
Libel under R.A. 10175 (Cybercrime Prevention Act of 2012) where the liability may be civil in nature;
v.
Criminal negligence under Title 14, RPC, where the liability inay be civil in nature; and
vi.
Intellectual property rights cases where the liability may be civil in nature.
(b) The referral of the case for mediation to the Philippine Mediation Center (PMC) Unit shall be made only after the
conduct of the arraignment and the pre-trial/preliminary conference. The court shall serve the Order of Referral to the
PMC Unit immediately after the arraignment and the pre-h&middot;ial/preliminary conference.
The mediation shall be terminated within a non-extendible period of thirty (30) calendar days from the date of referral by
the court to the PMC Unit. After the lapse of the mediation period or if mediation fails, trial shall proceed.
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Except those cases mentioned above, criminal cases subject to the Rule on Summary Procedure shall not be referred to
mediation.
10. Bail
(a) Petition for bail
Petition for bail filed after the filing of the information shall be set for summary hearing after arraignment and pre-trial.
Testimony of a witness in petition for bail may be in the form allowed by subheading III, item no. 11, par. b (Form of
Testimony) of the Revised Guidelines, provided that the demeanor of the witness is not essential in determining his/
her credibility.
Petition for bail shall be heard and resolved within a non-extendible period of thirty (30) calendar days from date of the
first hearing, except in drug cases which shall be heard and resolved within twenty (20) calendar days, without need of
oral argument and submission of memoranda, consistent with the summary nature of the proceedings. (See Annexes
8-A and 8-B)
Motion for reconsideration on the resolution of petition for bail shall be resolved within a non- extendible period of ten
(10) calendar days from date of submission of the motion.
(b) Evidence in petition for bail
The resolution of petition for bail shall be based solely on the evidence presented during the bail proce
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